Abstrak

Disertasi dengan judul “Legislasi dan Hak Keperdataan Anak Luar
Nikah Perspektif The Best Interest Of Child dan Fikih Progresif’ ini di tulis
oleh Fatkul Hidayyat dengan Promotor Prof. Dr. H. A. Hasyim Nawawie,
SH., M.Si., M.HI., dan Prof. Dr. Iffatin Nur, M.Ag.

Kata Kunci;, Legislasi, Hak Keperdataan, Anak Luar Nikah, The Best
Interest Of Child dan Fikih Progresif.

Konteks penelitian dalam disertasi adalah fenomena legal formal
hukum yang kontras dengan keadilan bagi anak, the best interest of child,
dan prinsip fikih progresif. Dalam regulasi Undang-Undang Perkawinan dan
Kompilasi Hukum Islam, dinyatakan bahwa anak luar nikah atau tanpa
pernikahan tidak bisa memperoleh berbagai hak dasarnya sebagai
manusia, mendapatkan pengakuan, status, identitas mengetahui kedua
orang tuanya, mendapatkan pemenuhan hak nafkah, pendidikan,
kesehatan, perlindungan (perwalian) dan kewarisan. Tingginya permohonan
pengesahan dan penetapan anak pada wilayah yuridis dan kompetensi
relatif Pengadilan Agama Kota/Kabupaten menunjukkan tingginya angka
anak yang belum mendapatkan pengakuan, status dan identitas dari kedua
orang tuanya terutama ayah biologisnya. Kondisi ini menyebabkan
terenggutnya hak keperdataan anak dari kedua orang tua. Pengadilan
Agama yang memiliki kompetensi absolut dalam memutuskan perkara,
belum sepenuhnya bisa mengabulkan semua permohonan penetapan anak
yang berimplikasi yuridis pada hak keperdataan anak. Kegelisahan
intelektual dan tergugahnya rasa kemanusiaan penulislah yang
menginspirasi pilihan tema disertasi dalam memperjuangkan hak anak luar
nikah atau tanpa pernikahan perspektif the best interest of child dan fikih
progresif.

Pertanyaan penelitian dalam penulisan disertasi ini adalah: 1)
Bagaimanakah putusan legislasi penetapan anak luar nikah di Pengadilan
Agama Mojokerto, Pengadilan Agama Kabupaten Malang, dan Pengadilan
Agama Surabaya?. 2) Bagaimana implikasi yuridis hak keperdataan anak
luar nikah di Pengadilan Agama Mojokerto, Pengadilan Agama Kabupaten
Malang, dan Pengadilan Agama Surabaya?. Bagaimana legislasi penetapan
anak luar nikah dan implikasi yuridis hak keperdataan anak luar nikah di
Pengadilan Agama Mojokerto, Pengadilan Agama Kabupaten Malang, dan
Pengadilan Agama Surabay berbasis fikih anak perspektif the best interest
of child?. 3) Bagaimana putusan legislasi dan implikasi yuridis hak
keperdataan anak luar nikah di Pengadilan Agama Mojokerto, Pengadilan
Agama Kabupaten malang, dan Pengadilan Agama Surabaya perspektif
fikih progresif?.

Merujuk pada pertanyaan penelitian di atas, maka tujuan penelitian
ini dapat dielaborasi sebagai berikut; 1) Menganalisis legislasi penetapan
anak luar nikah di Pengadilan Agama Mojokerto, Pengadilan Agama



Kabupaten Malang, dan Pengadilan Agama Surabaya. 2) Menganalisis
implikasi yuridis hak keperdataan anak luar nikah di Pengadilan Agama
Mojokerto, Pengadilan Agama Kabupaten Malang, dan Pengadilan Agama
Surabaya. 3) Menganalisis dan menemukan rumusan putusan legislasi dan
implikasi yuridis hak keperdataan anak luar nikah di Pengadilan Agama
Mojokerto, Pengadilan Agama Kabupaten Malang, dan Pengadilan Agama
Surabaya perspektif the Best Interest of Child. 4). Menganalisis dan
menemukan rumusan putusan legislasi dan implikasi yuridis hak
keperdataan nikah di Pengadilan Agama Mojokerto, Pengadilan Agama
Kabupaten Malang, dan Pengadilan Agama Surabaya Perspektif Fikih
Progresif.

Penelitian disertasi ini menggunakan pendekatan kualitatif dengan
rancangan studi multi situs di pengadilan agama Mojokerto, Pengadilan
Agama Kabupaten Malang dan Pengadilan Agama Surabaya. Teknik
pengumpulan data dengan wawancara mendalam (deep interview),
observasi partisipan, dan dokumentasi. Analisis data menggunakan analisis
data situs tunggal maupun litas situs dengan menemukan titik persamaan
dan tiik perbedaan putusan dan implikasi yuridis hak keperdataan anak luar
nikah pada ketiga pengadilan diatas. Analisis data secara spesifik merujuk
pada prosedur spiral analisa data Creswell dengan menggunakan
penalaran, pemilahan dan kategorisasi serta merujuk pada Atkinson dengan
tahapan repositori data, pembuatan kode identifikasi, melibatkan analisa
data studi multi situs dan menghasilkan proposisi akhir. Sementara
pengecekan keabsahan data dilakukan dengan trustwothiness
(kepercayaan), credibility (kredibilitas), confirmatibility (kepastian) dan data
dependability (ketergantungan data).

Dari hasil penelitian dalam disertasi ini penulis menyimpulkan: 1)
Putusan legislasi penetapan anak luar nikah di Pengadilan Agama
Mojokerto, Pengadilan Agama Kabupaten Malang, dan Pengadilan Agama
Surabaya menunjukkan bahwa masih terdapat permohonan yang tidak
dikabulkan. 2). Implikasi yuridis hak keperdataan anak luar nikah di
Pengadilan Agama Mojokerto, Pengadilan Agama Kabupaten Malang, dan
Pengadilan Agama Surabaya menunjukkan bahwa belum bisa
mengakomodir asas keadilan dan kepentingan terbaik bagi anak serta
belum sepenuhnya menjalankan prinsip progresifitas hukum. 3). Putusan
legislasi dan implikasi yuridis penetapan anak luar nikah di Pengadilan
Agama Mojokerto, Pengadilan Agama Kabupaten Malang dan Pengadilan
Agama Surabaya perspektif the Best Interest of Child memunculkan model
pembaharuan bahwa agama dan negara harus bisa menyatukan misi untuk
memberikan sebuah aturan yang mengimplementasikan the Best Interest of
Child. 4). Putusan legislasi dan implikasi yuridis penetapan anak luar nikah
di Pengadilan Agama Mojokerto, Pengadilan Agama Kabupaten Malang,
dan Pengadilan Agama Surabaya perspektif fikih progresif memerlukan
perombakan guna merumuskan mekanisme pembuktian dalam istilhaq
(penetapan anak) dan menguatkan pengadilan agama untuk melakukan
istilhag (menetapkan asal-usul anak) berbasis keadilan.



Abstract

The dissertation entitled "Legislation and Civil Rights of Out-of-
Marriage Children from the perspective of The Best Interest Of Child and
Progressive Figh" was written by Fatkul Hidayyat with the promoter Prof. Dr.
H. A. Hasyim Nawawie, SH., M.Sc., M.HI., and Dr. Iffatin Nur, M.Ag.
Keywords: Legislation, Civil Rights, Children Out of Wedlock, The Best
Interest Of Child and Progressive Figh.

The research context in the dissertation is a legal formal legal
phenomenon that contrasts with justice for children, the best interest of the
child and the principle of progressive figh. In the regulation of the Marriage
Law and the Compilation of Islamic Law, it is stated that children out of
wedlock or without marriage cannot obtain various basic rights as human
beings, get recognition, status, identity, knowing their parents, get the
fulfilment of the rights to livelihood, education, health, protection (
guardianship) and inheritance. The high number of applications for
legalization and determination of children in the juridical area and the
relative competence of the City/Regency Religious Courts indicate the high
number of children who have not received recognition, status and identity
from both their parents and biological fathers. This condition causes the civil
rights of children to be taken away from both parents and biological fathers.
The Religious Courts, which have absolute competence in deciding cases,
have not been able to fully grant all applications for the determination of
children which have juridical implications for children's civil rights. It was the
intellectual anxiety and the awakening of the writer's sense of humanity that
inspired the choice of the theme of the dissertation in fighting for the rights
of children out of wedlock or without marriage from the perspective of the
best interest of child and progressive figh.

The research questions in the writing of this dissertation are: 1) What
is the legal decision on the determination of children out of wedlock at the
Mojokerto Religious Court, Malang Regency Religious Court, and Surabaya
Religious Court?. 2) What are the juridical implications of the civil rights of
children out of wedlock at the Mojokerto Religious Court, Malang Regency
Religious Court, and Surabaya Religious Court?. How is the legislation on
determining children out of wedlock and the juridical implications of the civil
rights of children out of wedlock at the Mojokerto Religious Court, Malang
Regency Religious Court, and the Surabaya Religious Court based on Child
Figh from the Perspective of the Best Interest of Child?. 3) What are the
legislative decisions and the juridical implications of the civil rights of
children out of wedlock at the Mojokerto Religious Court, the Malang
Regency Religious Court, and the Surabaya Religious Court from a
Progressive Figh Perspective?

Referring to the research questions above, the objectives of this
research can be elaborated as follows; 1) Analyzing the legislation on
determining children out of wedlock at the Mojokerto Religious Court,
Malang Regency Religious Court, and Surabaya Religious Court. 2)



Analyzing the juridical implications of the civil rights of children out of
wedlock at the Mojokerto Religious Court, Malang Regency Religious Court,
and Surabaya Religious Court. 3) Analyzing and finding the formulation of
legislative decisions and the juridical implications of the civil rights of
children out of wedlock at the Mojokerto Religious Court, the Malang
Regency Religious Court, and the Surabaya Religious Court from the
perspective of the best interest of child. 4). Analyzing and finding the
formulation of legislative decisions and the juridical implications of marriage
civil rights at the Mojokerto Religious Court, Malang Regency Religious
Court, and Surabaya Religious Court with a progressive figh perspective.

This dissertation research uses a qualitative approach with a multi-
site study design at the Mojokerto Religious Courts, Malang Regency
Religious Courts and Surabaya Religious Courts. Data collection techniques
with in-depth interviews (deep interviews), participant observation, and
documentation. Data analysis uses single site data analysis and site litas by
finding points of similarity and points of difference in decisions and juridical
implications of the civil rights of children out of wedlock in the three courts
above. Data analysis specifically refers to Creswell's spiral data analysis
procedure using reasoning, sorting and categorization and refers to
Atkinson with the stages of data repository, identification code generation,
involving analysis of multi-site study data and generating final propositions.
While checking the validity of the data is done with trustworthiness (trust),
credibility (credibility), confirmatibility (certainty) and data dependability (data
dependence).

From the results of the research in this dissertation, the authors
conclude: 1) The legislative decisions on the determination of children out of
wedlock at the Mojokerto Religious Court, Malang Regency Religious Court,
and Surabaya Religious Court indicate that there are still applications that
are not granted. 2). The juridical implications of the civil rights of children out
of wedlock in the Mojokerto Religious Courts, Malang Regency Religious
Courts, and Surabaya Religious Courts show that they have not been able
to accommodate the principles of justice and the best interests of children
and have not fully implemented the principle of legal progression. 3). The
legislative decisions and the juridical implications of determining children out
of wedlock at the Mojokerto Religious Courts, Malang Regency Religious
Courts and Surabaya Religious Courts from the perspective of the best
interest of child gave rise to a reform model that religion and the state must
be able to unite the mission to provide a rule that implements the best
interest of child 4). Legislative decisions and the juridical implications of
stipulating children out of wedlock at the Mojokerto Religious Courts,
Malang Regency Religious Courts, and Surabaya Religious Courts with a
progressive figh perspective require reforms to formulate evidence
mechanisms in istilhag (determination of children) and strengthen the
Religious Courts to perform istilhaq (determine the origin of children). based
on justice.
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