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ABSTRAK 

RIZKY SAPUTRA, 12103193061, Ratio Decidendi Putusan Mahkamah 

 Konstitusi Nomor 91/PUU-XVIII/2020 Tentang Pengujian Formil 

 Undang-Undang Nomor 11 Tahun 2020 Tentang Cipta Kerja Perspektif 

 Hukum Ketatanegaraan dan Siyasah Dusturiyah, Program Studi Hukum 

 Tata Negara, Fakultas Syariah dan Ilmu Hukum, UIN Sayyid Ali 

 Rahmatullah Tulungagung,  2022, Pembimbing: Ahmad Gelora 

 Mahardika, M.H. 

Kata Kunci : Pertimbangan Hakim, Putusan Mahkamah Konstitusi, Siyasah 

 Dusturiyah. 

 Penelitian ini dilatarbelakangi oleh terbitnya Putusan Mahkamah 

Konstitusi Nomor 91/PUU-XVIII/2020  yang memutus inkonstitusional bersyarat 

Undang-Undang Nomor 11 Tahun 2020 tentang Cipta Kerja. Selain menjadi 

putusan monumental yang pertama kali memutus suatu perkara pengujian formil 

undang-undang di Mahkamah Konstitusi, putusan tersebut juga memuat sejumlah 

ketidakjelasan pada konstruksi pertimbangan hakim hingga amar putusan yang 

kemudian berpotensi menimbulkan permasalahan hukum yang lebih luas dalam 

pelaksanaannya. Potensi persoalan tersebut antara lain impunitas konstitusional 

atas keberlakuan UU Cipta Kerja, penafsiran majemuk terhadap makna strategis 

dan berdampak luas atas segala tindakan atau kebijakan yang ditangguhkan akibat 

putusan tersebut, hingga kegamangan dalam pelaksanaan putusan akibat adanya 

ketidakharmonisan serta ketidakjelasan pada pertimbangan hakim serta amar 

Putusan MK tersebut. 

 Rumusan masalah yang diangkat adalah: 1) Bagaimana pertimbangan 

hakim Mahkamah Konstitusi dalam Putusan MK Nomor 91/PUU-XVIII/2020? 2) 

Bagaimana analisis yuridis terhadap klausul inkonstitusional bersyarat dalam 

Putusan MK Nomor 91/PUU-XVIII/2020? 3) Bagaimana konstruksi ideal 

pelaksanaan Putusan MK Nomor 91/PUU-XVIII/2020 dalam tinjauan hukum 

ketatanegaraan dan siyasah dusturiyah? 

 Metode penelitian yang digunakan dalam penelitian ini adalah metode 

penelitian hukum normatif dengan melalui pendekatan perundang-undangan serta 

pendekatan perbandingan (comparrative approach). Teknik pengumpulan bahan 

hukum menggunakan studi dokumen yang berupa bahan-bahan atau dokumen 

hukum. Teknik analisis bahan hukum menggunakan pendalaman atas konstruksi 

hukum terhadap dokumen-dokumen serta seluruh sumber bahan hukum terkait 

dan menarik kesimpulan. Sedangkan pengecekan keabsahan bahan hukum, 

peneliti menggunakan triangulasi. 

 Hasil penelitian yang diperoleh yaitu: 1) Mahkamah Konstitusi dalam 

mengonstruksikan pertimbangan hukum hingga poin-poin pada amar Putusan MK 

Nomor 91/PUU-XVIII/2020 justru membuka ruang penafsiran yang lebar bagi 

berbagai elemen yang terdampak akibat putusan tersebut. 2) Putusan Mahkamah 
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Konstitusi Nomor 91/PUU-XVIII/2020 tidak selaras secara konstruksional dengan 

pemikiran historis putusan-putusan inkonstitusional bersyarat terdahulu yang 

salah satu karakteristiknya adalah melindungi kepentingan/hak seluruh pihak dan 

menjamin kepastian hukum. 3) Dari perspektif hukum ketatanegaraan, UU Cipta 

Kerja tetap memiliki kekuatan hukum dan berlaku sampai dilakukan perbaikan 

secara formil dan otomatis beserta materi di dalamnya. Kemudian, peraturan 

pelaksana dalam bentuk apapun yang berdampak luas harus ditangguhkan sembari 

menunggu perubahan terhadap UU P3 dan UU Cipta Kerja secara berkelanjutan. 

Dari tinjauan siyasah dusturiyah, pelaksanaan putusan a quo sepenuhnya 

disandarkan pada penguasa agar pemberlakuan UU Cipta Kerja tidak berpotensi 

mencerabut hak-hak rakyat dan sarat ketidakadilan. 
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ABSTRACT 

RIZKY SAPUTRA, 12103193061, Ratio Decidendi of Constitutional Court 

 Decision Number 91/PUU-XVIII/2020 in Positive Law Perspective and 

 Siyasah Duturiyah, Study Program of Constitutional Law, Faculty of 

 Sharia and Legal Studies, UIN Sayyid Ali Rahmatullah Tulungagung, 

 2022, Supervisor: Ahmad Gelora Mahardika, MH 

Keywords: Judge's Consideration, Constitutional Court Decision, Siyasah 

 Duturiyah. 

 This research was motivated by the issuance of the Constitutional Court 

Decision Number 91/PUU-XVIII/2020 which ruled unconstitutional as 

conditional on Law Number 11 of 2020 concerning Job Creation. In addition to 

being the first monumental decision to decide a case for formal judicial review of 

the law at the Constitutional Court, the decision also contains a number of 

ambiguities in the construction of judges' considerations to the verdict, which then 

has the potential to cause wider legal problems in its implementation. These 

potential problems include constitutional impunity for the enactment of the Job 

Creation Act, multiple interpretations of strategic meaning and broad impact on 

all actions or policies that are suspended as a result of the decision, to uncertainty 

in implementing the decision due to disharmony and ambiguity in the judges' 

considerations and the Constitutional Court's ruling. . 

 The formulation of the problems raised are: 1) What are the considerations 

of the judges of the Constitutional Court in the Constitutional Court Decision 

Number 91/PUU-XVIII/2020? 2) How is the juridical analysis of the conditional 

unconstitutional clause in the Constitutional Court Decision Number 91/PUU-

XVIII/2020? 3) What is the ideal construction of the implementation of the 

Constitutional Court Decision Number 91/PUU-XVIII/2020 in the review of 

positive law and siyasa dusturiyah? 

 The research method used in this study is a normative legal research 

method through a statutory approach and a comparative approach. Data collection 

techniques use document studies in the form of materials or legal documents. The 

data analysis technique uses a deepening of the legal construction of documents 

and all related data sources and draws conclusions. While checking the validity of 

the data, the researchers used triangulation. 

 The research results obtained are: 1) The Constitutional Court in 

constructing legal considerations up to the points in the Constitutional Court 

Decision Number 91/PUU-XVIII/2020 actually opens a wide interpretation space 

for various elements affected by the decision. 2) The decision of the 

Constitutional Court Number 91/PUU-XVIII/2020 is not constructionally aligned 

with the historical thinking of previous conditional unconstitutional decisions, one 

of the characteristics of which is to protect the interests/rights of all parties and 

guarantee legal certainty. 3) From a positive legal perspective, the Job Creation 
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Law still has legal force and is valid until a formal and automatic revision is made 

along with the material in it. Then, implementing regulations in any form that 

have a broad impact must be suspended while waiting for changes to the P3 Law 

and the Job Creation Law on an ongoing basis. From the review of the siyasa 

dusturiyah, the implementation of the a quo decision is fully relied on by the 

authorities so that the implementation of the Job Creation Law does not have the 

potential to take away people's rights and be full of injustice. 
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 الولخص

ْ ،ْ ْسبثٛرشا ْاٌذسزٛس٠خ12103133021ْْسصلٟ ْاٌّؾىّخ ْلشاس ْفٟ ْاٌمضبح ْٔظش ،

ْٚس١بسخْْفِْٟٕظٛسْاٌمبUPP-02   ْ/ْ2020ْْْٛٔ/31ْْسلُْْ اٌٛضؼٟ

ْٚاٌذساسبدْْاٌذسزٛسْٞ،ْو١ٍخْْدٚرٛس٠بْ،ْثشٔبِظْدساسخْاٌمبْٔٛ  اٌشش٠ؼخ

ْاللهْْاٌمب١ٔٛٔخْ،ْعبِؼخْاٌذٌٚخْالإسلا١ِخْ،ْس١ذْػٍْٟ  سؽّخ

ِْبعسز١شْْ،ْاٌّششف:ْأؽّذ2022ْْرٌٛٛٔغبعٛٔظْ،ْ  ِْٙبسد٠ىب ع١ٍٛسا

ْلبْٔٛ. 

ْس١بسخْدرٛس٠خ.ْٔظشْاٌمبضْٟ،ْؽىُْاٌّؾىّخْاٌذسزٛس٠خْ،ْالكلوات الوفحاحية: 

/31ْْؾشْْ٘ٛإصذاسْلشاسْاٌّؾىّخْاٌذسزٛس٠خْسلُْوبْْاٌذافغْٚساءْ٘زاْاٌجْ

UPP-02   ْ /ْ ْثبٌمبْْٔٛسل2020ُْْ ِْششٚطًب ْثبػزجبسٖ ْدسزٛس٠زٗ اٌزْٞلضْٝثؼذَ

ثشؤْْخٍكْفشصْاٌؼًّ.ْثبلإضبفخْإٌْٝوْٛٔٗأٚيْلشاسْ٘بئًٌٍْجذ2020ٌْْسٕخ11ْْ

٠ْؾزْٛٞ فْٟلض١خٌٍّْشاعؼخْاٌمضبئ١خْاٌشس١ّخٌٍْمبْْٔٛفْٟاٌّؾىّخْاٌذسزٛس٠خْ،

ْٚاٌزْٟا ،ْ ٌٍْؾىُ ْاػزجبسادْاٌمضبح ْثٕبء ْاٌغّٛضْفٟ ِْٓ ْػذد ْػٍٝ ْأ٠ضًب ٌمشاس

ْاٌّشبوًْ ْ٘زٖ ْرشًّ ْرٕف١زٖ. ْفٟ ْلب١ٔٛٔخ ِْشبوً ْأٚسغ ْرٌه ْثؼذ ْرسجت ْأْ ٠ّىٓ

ْ،ْ ْاٌؼًّ ْفشص ْخٍك ْلبْٔٛ ٌْسٓ ْاٌؼمبة ِْٓ ْاٌذسزٛسٞ ْالإفلاد اٌّؾزٍّخ

ع١ّغْالإعشاءادْْٚاٌزفس١شادْاٌّزؼذدحٌٍّْؼْٕٝالاسزشار١غْٟٚاٌزؤص١شْاٌٛاسغْػٍٝ

أْٚاٌس١بسبدْاٌزْٟرُْرؼ١ٍمٙبْٔز١غخٌٍْمشاسْ،ْٚػذَْا١ٌم١ْٓفْٟرٕف١زْاٌمشاسادْثسجتْ

ْاٌزٕبفشْٚاٌغّٛضْفْٟاٌمضبح.ْالاػزجبسادْٚالأٚاِشْلشاسْاٌّؾىّخ.

ْْ :ْٟ٘ ْاٌّطشٚؽخ ْاٌّشبوً ْاٌّؾىّخْْ(1ص١بغخ ْلضبح ْاػزجبساد ْٟ٘ ِب

ْ ْاٌذسزٛس٠خْسلُ 31ْْاٌذسزٛس٠خْفْٟلشاسْاٌّؾىّخ /UPP-02   ْ /ْ 2020ْ 2ْ؟ )ْْٛ٘ ِب

اٌزؾ١ًٍْاٌمبٌٍْٟٔٛٔجٕذْغ١شْاٌذسزٛسْٞاٌّششٚطْفْٟلشاسْاٌّؾىّخْاٌذسزٛس٠خْسلُْ

31ْْ /UPP-02   ْ /ْ2020ْ 3ْ؟ ِبْْ٘ٛاٌجٕبءْاٌّضبٌٌْٟزٕف١زْلشاسْاٌّؾىّخْاٌذسزٛس٠خْ(

ْفِْٟشاعؼخْلب١ٔٛٔخْإ٠غبث١خْٚس١بسخْدسزٛس٠خ؟UPP-02   ْ/ْ2020ْ/31ْْسلُْ

اٌجؾشْاٌّسزخذِخْفْٟ٘زْٖاٌذساسخِْْٟٕ٘ٙظْثؾشْلبِْٟٔٛٔؼ١بسْٞطش٠مخْْ

ْاٌج١بٔبدْدساسبدْ ْرم١ٕبدْعّغ ْرسزخذَ ِْمبسْ. ِْٕٙظْرشش٠ؼِْٟٕٚٙظ ِْٓخلاي

اٌّسزٕذادْفْٟشىًِْٛادْأِْٚسزٕذادْلب١ٔٛٔخ.ْرسزخذَْرم١ٕخْرؾ١ًٍْاٌج١بٔبدْرؼ١ّكْ

اسزخلاصْإٌزبئظ.ْاٌجٕبءْاٌمبٌٍْٟٔٛٔٛصبئكْٚع١ّغِْصبدسْاٌج١بٔبدْرادْاٌصٍخْٚ

ْأصٕبءْاٌزؾمكِْْٓصؾخْاٌج١بٔبدْ،ْاسزخذَْاٌجبؽضْْٛاٌزض١ٍش.

اٌّؾىّخْاٌذسزٛس٠خْفْٟثٕبءْْ(1ٔزبئظْاٌجؾشْاٌزْٟرُْاٌؾصٛيْػ١ٍٙبْٟ٘:ْْ

ْسلُ ْاٌذسزٛس٠خ ْفْٟلشاسْاٌّؾىّخ ْؽزْٝإٌمبطْاٌٛاسدح ْ/31ْْالاػزجبسادْاٌمب١ٔٛٔخ

UPP-02   ْ ٌزفس١شْاٌؼٕبصشْاٌّخزٍفخْاٌّزؤصشح٠ْفزؼْثبٌفؼًِْسبؽخْٚاسؼخ2020ْْْ/
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ثشىUPP-02   ْ/ْ2020ًْْ/31ْْلا٠ْزٛافكْلشاسْاٌّؾىّخْاٌذسزٛس٠خْسلُْْ(2ثبٌمشاس.ْ

ْٚاٌزْٟ ،ْ ْاٌسبثمخ ْاٌّششٚطخ ْاٌذسزٛس٠خ ْاٌزبس٠خٌٍْٟمشاسادْغ١ش ْاٌزفى١ش ِْغ ثٕبء

ْٚضّبْْ ْالأطشاف ْع١ّغ ْؽمٛق /ْ ِْصبٌؼ ْؽّب٠خ ْفٟ ْخصبئصٙب ْإؽذٜ رزّضً

ِِْٕٓظٛسْلبْٟٔٛٔإ٠غبثْٟ،ْلا٠ْضايٌْمبْْٔٛخٍكْفشصْاٌؼًّْْ(3ْٟ.ْا١ٌم١ْٓاٌمبٔٛٔ

ْلب١ٔٛٔخْٚصبٌؾخْؽز٠ْٝزُْإعشاءِْشاعؼخْسس١ّخْٚرٍمبئ١خِْغْاٌّٛادْاٌٛاسدحْ لٛح

ف١ٗ.ْثؼذْرٌهْ،٠ْغتْرؼ١ٍكْاٌٍٛائؼْاٌزٕف١ز٠خْثؤْٞشىًِْْٓالأشىبيْاٌزٌْٟٙبْرؤص١شْ

زشش٠غْٚخٍكْفشصْاٌؼًّْػٍْٝٚاسغْأصٕبءْأزظبسْاٌزغ١١شادْفْٟلبْْٔٛرشى١ًْاٌ

،ْفإْْرٕف١زْاٌمشاسْاٌمبئ٠ُْؼزّذْاٌس١بسخْدسزٛس٠خْأسبطِْسزّش.ِْْٓخلايِْشاعؼخْ

ْإِىب١ٔخْ ْفشصْاٌؼًّ ْخٍك ْلبْٔٛ ٌْزطج١ك ٠ْىْٛ ْلا ْاٌسٍطبدْؽزٝ ْػٍٝ ثبٌىبًِ

ْسٍتْؽمٛقْإٌبط٠ْٚى١ٍِْْٛئبًْثبٌظٍُ.

  


