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Penelitian ini dilatarbelakangi oleh maraknya kasus kekerasan seksual,
kemudian negara memberlakukan Undang-Undang Nomor 12 Tahun 2022 tentang
Tindak Pidana Kekerasan Seksual yang salah satu pasalnya mengatur larangan
pemaksaan perkawinan. Dalam hukum Islam diterangkan pada kitab Fathkul Qarib
dan Fathkul Mu ’in terdapat kewenangan wali mujbir dalam penggunaan hak ijbar.
Hak ijbar merupakan kewenangan seorang wali mujbir untuk menikahkan anak
perempuannya tanpa perlu izin dari anak perempuan tersebut. Praktik ijbar juga
dilakukan oleh para ulama Pondok Pesantren Roudlotul Hikam, berikut dengan
pengajarannya. Setelah berlakunya UU TPKS tersebut perlu untuk mengkaji
persepsi dan sikap ulama pondok pesantren tersebut karena terjadi pertentangan
hukum negara dengan hukum Islam.

Rumusan Masalah dalam penelitian ini adalah: 1) Bagaimana persepsi ulama
Pondok Pesantren Roudlotul Hikam Tulungagung terhadap penggunaan hak ijbar
setelah berlakunya larangan pemaksaan kawin?; 2) Bagaimana sikap ulama Pondok
Pesantren Roudlotul Hikam Tulungagung terhadap penggunaan hak ijbar setelah
berlakunya larangan pemaksaan kawin?; 3) Bagaimana persepsi dan sikap ulama
Pondok Pesantren Roudlotul Hikam Tulungagung terhadap penggunaan hak ijbar
setelah berlakunya larangan pemaksaan kawin ditinjau dari teori kesadaran
hukum?.

Penelitian ini menggunakan jenis penelitian kualitatif dengan pendekatan
studi kasus (field research). Teknik pengumpulan data yang digunakan adalah
wawancara mendalam, observasi dan dokumentasi. Teknis analisis data
menggunakan metode 1) Kondensasi data; 2) Penyajian data; 3) Kesimpulan.
Selanjutnya guna memperoleh hasil yang akurat peneliti melakukan pengecekan
keabsahan data dengan cara 1) Triangulasi sumber; 2) Triangulasi teknik; 3)
Triangulasi waktu.

Hasil penelitian menunjukkan bahwa: 1) Para ulama memiliki persepsi yaitu
UU TPKS tidak tepat apabila mengatur masalah kebolehan dan keabsahan
perkawinan, karena masalah perkawian diatur lebih khusus dalam UU Perkawinan
dan KHI. Kemudian, Kkitab figih menerangkan hak ijbar yang berisi kebolehan
pemaksaan perkawinan, berdasar pada ketentuan tesebut penggunaan ijbar masih
dapat dilakukan; 2) Para ulama memiliki sikap tidak berpedoman terhadap
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pelarangan pemaksaan perkawinan dalam UU TPKS. Para ulama masih
berpedoman pada kitab figih untuk mengajarkan kebolehan penggunaan ijbar dalam
pemaksaan perkawinan dan menunggu kesepakatan ulama (bahtsul masail) yang
dapat menentukan status hukum baru terkait pertentangan hukum pada
permasalahan tersebut; 3) Ditinjau dari teori kesadaran hukum, persepsi dan sikap
para ulama cenderung berorientasi dan patuh terhadap hukum Islam. Hal ini
didasari oleh beberapa faktor yang antara lain berdasarkan pada pengalaman dan
pemahaman hukum Islam yang dipelajari dan diterapkan di pesantren salaf.
Kurangnya kesadaran para ulama dalam mematuhi perundang-undangan yang
berlaku disebabkan oleh keterbatasan interaksi sosial dengan masyarakat luas dan
kurangnya wawasan tentang aturan hukum yang berlaku.

XVili



ABSTRACT

Bella Oktavia, NIM 12850921002 “Perceptions and Attitudes of Ulama at the
Roudlotul Hikam Tulungagung Islamic Boarding School towards the use of
Ijbar Rights after the Implementation of the Prohibition on Forced Marriage”
Islamic Family Law Study Program, Sayyid Ali Rahmatullah Tulungagung
State Islamic University (UIN), 2024, Supervisor: Dr. Zulfatun Ni'mah, S.H.I,
M.Hum. and Dr. Nur Fadhilah, S.H.1., M.H.
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This research is motivated by the increasing cases of sexual violence, then the
state enacted Law Number 12 of 2022 concerning Criminal Acts of Sexual
Violence, one of the articles of which regulates the prohibition of forced marriage.
In Islamic law, it is explained in the books Fathkul Qarib and Fathkul Mu'in that
there is the authority of a guardian mujbir in using the right of ijbar. The right of
ijbar is the authority of a guardian mujbir to marry off his daughter without the
permission of the daughter. The practice of ijbar is also carried out by the scholars
of the Roudlotul Hikam Islamic Boarding School, along with their teachings. After
the enactment of the TPKS Law, it is necessary to study the perceptions and
attitudes of the scholars of the Islamic boarding school because there is a conflict
between state law and Islamic law.

The formulation of the problem in this research is: 1) How is the perception
of the clerics of the Roudlotul Hikam Tulungagung Islamic Boarding School
regarding the use of the right of consent after the ban on forced marriage came into
effect?; 2) How is the attitude of the clerics at the Roudlotul Hikam Tulungagung
Islamic Boarding School towards the use of the right of ijbar after the ban on forced
marriages came into effect?; 3) How are the perceptions and attitudes of the clerics
at the Roudlotul Hikam Tulungagung Islamic Boarding School regarding the use of
the right of consent after the ban on forced marriage came into force in terms of
legal awareness theory?

This research uses a qualitative type of research with a case study approach
(field research). The data collection techniques used were in-depth interviews,
observation and documentation. Technical data analysis uses the method 1) Data
condensation; 2) Presentation of data; 3) Conclusion. Next, in order to obtain
accurate results, researchers checked the validity of the data by 1) Source
Triangulation; 2) Triangulation technique; 3) Time triangulation.

The results of the research show that: 1) Ulama have the perception that the
TPKS Law is not appropriate when it comes to regulating issues of the
permissibility and validity of marriage, because marriage issues are regulated more
specifically in the Marriage Law and KHI. Then, the book of figh explains the right
of ijbar which contains the ability to force a marriage, based on these provisions the
use of ijbar can still be carried out; 2) The ulama have an inconsistent attitude
towards the prohibition of forced marriage in the TPKS Law. The ulama are still
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guided by the book of figh to teach the permissibility of using ijbar in forcing
marriage and are waiting for the ulama's agreement (bahtsul masail) which can
determine the new legal status regarding legal conflicts in this matter; 3) Judging
from the theory of legal awareness, the perceptions and attitudes of ulama tend to
be oriented and obedient to Islamic law. This is based on several factors, among
others, based on experience and understanding of Islamic law which is studied and
applied in Salaf Islamic boarding schools. The lack of awareness of ulama in
complying with applicable laws is caused by limited social interaction with the
wider community and a lack of insight into applicable legal regulations.
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