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Terdapat anak-anak yang lahir di luar perkawinan yang sah, baik karena
kehamilan di luar nikah maupun hubungan yang tidak diakui secara hukum.
Sebelum adanya Putusan Mahkamah Konstitusi Nomor 46/PUU-V111/2010, status
hukum anak di luar nikah seringkali dipertanyakan dan dipandang sebagai anak
yang tidak memiliki hubungan keperdataan dengan ayah biologisnya. Hal ini
didasarkan pada Pasal 43 ayat (1) Undang-Undang Nomor 1 Tahun 1974 tentang
Perkawinan yang menyatakan bahwa anak yang dilahirkan di luar perkawinan
hanya mempunyai hubungan perdata dengan ibunya dan keluarga ibunya.

Rumusan masalah dalam penelitian ini adalah 1) Bagaimana kewarisan
anak di luar nikah di Kecamatan Kalidawir Kabupaten Tulungagung ?. 2)
Bagaimana perlindungan hukum hak waris anak di luar nikah di Kecamatan
Kalidawir Kabupaten Tulungagung perspektif putusan MK nomor 46/PUU-
VI111/2010?

Penelitian menggunakan model penelitian lapangan dengan pendekatan
penelitian kualitatif. Teknik pengumpulan data menggunakan observasi, interview
(wawancara), dan dokumentasi, sedangkan analisis data melalui kondensasi data
(Data Condensation), penyajian data (data display), dan verifikasi/ penarikan
kesimpulan.

Hasil Penelitian menunjukkan bahwa 1) Di Kecamatan Kalidawir
kewarisan anak di luar nikah saat ini masih menggunakan kompilasi hukum islam,
yaitu anak di luar nikah hanya mendapat kewarisan dari ibunya dan keluarga dari
ibunya, dan hanya mendapat wasiat wajibah saja dari ayah biologisnya. 2) Di
Kecamatan kalidawir sendiri masih belum menggunakan putusan MK Nomor
46/PUU-VIII/2010 karena pada umumnya di Kecamatan Kalidawir masih
menganut hukum dari KHI. Sehingga hak hak kewarisan anak di luar nikah masih
belum terpenuhi untuk saat ini.
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There are children born outside of a legal marriage, either due to
pregnancy outside of marriage or a relationship that is not legally recognized. Prior
to the Constitutional Court Decision Number 46/PUU-V111/2010, the legal status of
children out of wedlock was often questioned and viewed as children who did not
have a civil relationship with their biological father. This is based on Article 43
paragraph (1) of Law Number 1 Year 1974 concerning Marriage which states that
children born out of wedlock only have a civil relationship with their mother and
their mother's family.

The problem formulations in this research are 1) How is the inheritance
of children out of wedlock in Kalidawir District Tulungagung Regency? 2) How is
the legal protection of the inheritance rights of children out of wedlock in Kalidawir
District Tulungagung Regency?

The research uses a field research model with a qualitative research
approach. Data collection techniques using observation, interviews, and
documentation, while data analysis through data condensation, data presentation,
and verification / conclusion drawing.

Research results show that 1) Article 186 KHI stipulates that "Children
born outside of marriage only have a relationship of mutual inheritance with their
mother and family from their mother's side.” This provision is in line with the law
of inheritance in Islam which states that children outside of marriage do not have a
nasab relationship with their biological father, so they are not entitled to be heirs of
their father. 2) In Kalidawir District, the inheritance of children out of wedlock is
currently still using the law from the compilation of Islamic law, namely children
out of wedlock only get inheritance from their mother and family from their mother,
and only get wills wajibah from their biological father. In Kalidawir District itself,
it still does not adhere to the law of the Constitutional Court Decision No. 46/PUU-
VI11/2010 because in general in Kalidawir District it still adheres to the law of KHI.
As a result, the inheritance rights of children out of wedlock are still not fulfilled at
this time.
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