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INTRODUCTION

All praise be to Allah (SWT) and His salah and salam be upon His most beloved Prophet
Muhammad (pbuh) and his family members.

This book is a collection of thirteen research papers written by the students and
lecturers of the Department of Figh and Usul al-Figh, International Islamic University
Malaysia on different contemporary fighi and usuli issues. The synopses of these papers
are provided in the following paragraphs.

The first article focuses on the collective ijtihad and unilateral opinions entitled
“Magasidic consideration of the unilateral opinions of the earlier mujtahidin in the
contemporary collective ijtihad.” Tt is co-written by Muhammad Muhammad "Abd al-
Fattah, Bouhedda Ghalia and Hossam al-Din al-Sayfi. It highlights the role of the collective
ijtihad towards the unilateral anomalous opinions. It aims at the mechanisms of Aukm
(Shart'ah ruling) and reconsideration of those opinions through scrutiny and a closer look.
The study relies on both inductive and analytical approaches. An important finding of this
study is that the adoption of the unilateral opinions of the scholars is permissible if they
fulfill the considered conditions and principles, and they are in conformity with the
objectives of Shari‘ah.

The second paper entitled “The guidelines for using the maxim of precaution and
its impact on the branches of the Shafi‘T School of Islamic Law” discusses the maxim of
precaution in Islamic jurisprudence, its important guidelines, and impact on the branches
of the Shafi‘T School of Islamic Law. Despite its vivid importance, the paper establishes
that the guidelines and conditions for using this maxim are not codified in the books of
Islamic jurisprudence. The researchers Zubayr bin Amir Nur Rashid and Muhammad Fuad
Muhammad Sawari, therefor, establish the need of the students of Shariah to study the
comprehensive guidelines in order to be cautious and to observe them when issuing farwa
for the new issues of figh. This paper relies on the inductive and analytical approaches. An
important finding of this research is that the objectives of precaution paves way, in the long
run, for realization of the objectives of Shari h.

The third paper entitled “The impact of the maxim of ‘Matters are determined
according to the intention/objectives’ in some financial transactions” investigates the issues
of daily financial transactions, such as buying and selling. It also investigates what falls
under the maxim of “Matters are determined according to the intention/objectives,” such
as the issue of tawarrug, and the ruling on exchange (al-sarf) and selling of the appraised

for a price (muthamman bi thaman), etc. Moreover, it explains what is permissible and



what is forbidden out of these transactions. The two researchers Amin bin Ali al-Subhi and
Arif Ali Arif relied on the inductive approach. Some important findings of this research
paper are what counts in the contracts are the intentions and meanings, not the words and
structures; and that judging these transactions as permissible and forbidden depends on the
intention of the action in many cases.

The fourth research paper entitled “Selling ‘what the seller does not have’, the
wisdom behind it, and its applicability to the Murabahah sale for the person ordering the
purchase: A hadithic jurisprudential study” aims to discuss the prohibition of selling what
is not with the seller in terms of the wording used in it, its usa/f and jurisprudential
meanings, the wisdom and the reason for it, and the extent of including “the sale of
Murabahah to the person ordering the purchase” in its context. This paper follows the
approach of the hadith scholars in documenting the words of the hadith, and the science of
Usul al-Figh to determine its meaning. The researcher “Abd Allah bin Ahmad bin Sa’id al-
Sulaymi, therefore, concludes that the preferable view in Hakim bin Hizam’s question was
that it was about bargaining and promising to sell a good which is not owned by the seller,
even if it is not specified. The study proves that the wisdom of prevention from selling what
is not with the seller is to prevent deceit and use of the pretext of usury.

The fifth paper “Dealing with the contemporary issues of ifta’ in light of the
Prophetic akadith” deals with contemporary issues of ifta’, considering that ifia is a result
of reality and that there is a mutual relationship between them, so that the reality is
considered as an influencing factor (athar) and ifia’ is deemed to be a result influenced
(mu’aththar) by this reality. The study aims to rub the dust from the legacy of Prophetic
Sunnah and revive it in an attempt to control the contemporary ifta’ and correct its methods
based on them. This correction should start with the authority of contemporary if¢a’ and its
modern means, to ensure the quality of ifta” and the safety from its consequences. The study
follows the descriptive, inductive and deductive approaches in dealing with the issues. The
most important finding of the research that was attained by the two researchers, Qadiri
Faridah and Mustafa bin Mat Jubri Shamsuddin, was the necessity of getting benefit from
the Prophetic actions embodied in many unseen akadith in order to create the magasidic
usz/r method of ifta’.

The sixth article entitled “The Issues of Sacrifice Among Muslim Minorities in
Hindu Societies: A Magasidic and Analytical Study” addresses the issues of sacrifice
among Muslim minorities in Hindu and Buddhist societies and the challenges Muslims face
there. Given the necessities of these exceptional cases, this research aims to study the extent

of legality of the commitment of Muslim minorities to sacrifice, clarify the objective of
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Shari'ah in them, explain the opinions of scholars on giving the price in charity instead of
the ritual sacrifice (al-udhiyyah) and the position of Shariah on leaving it. The study relies
on the inductive and analytical methods. The major findings that were attained by the two
researchers, Adam Fuli Muhammad Abbas and Bouhedda Ghalia, are that it is better for
Muslim minorities in these societies to sacrifice sheep because of the negative
consequences of sacrificing cows; and the opinion saying that the price of the sacrifice
should be given in charity does not really actualize the fundamental objective of Shariah in
it.

The seventh study “Contracts of electronic exchange and their applications in the
Public Gold Company: an analytical and evaluative study” is concerned with the
application of legal collection (al-gabd al-hukmi) in electronic exchange contracts. It aims
to explain the new formulas and applications of legal collection experimented by Public
Gold as a financial institution for the gold and silver trade. The research used the inductive
and analytical approaches as well as the field study to reach the related details and practical
steps. Some important findings achieved by two researchers, Nur Mardiya binti Mazari and
Nan Noorhidayu Megat Laksana, are that the legal collection process that takes place in the
Public Gold Company is Shari‘'ah compliant; and that this company implements the
Shart ‘ah standards set by The Accounting and Auditing Organization for Islamic Financial
Institutions (AAOIFI) and the Malaysian Islamic Affairs Development Office.

The eighth paper “The resolution of national jihad in Indonesia: an analytical and
magqasidic study in light of Shaykh Muhammad Hashim Ash'ari's Political viewpoint”
investigates the Islamic legal policy (al-siyasah al-Shar ‘iyyah) of Shaykh Muhammad
Hashem Ash'ari in issuing the "National Jihad Resolution” during the European
colonization of Indonesia, and the extent to which it conforms with the objectives of Islamic
Shart'ah. The research used three approaches, which are the historical descriptive
approach, the inductive approach, and the analytical approach. The researchers,
Muhammad Tawfiq, Arif Ali Arif and Muntaha Artalim Zaim, discovered that the farwa
on the national jihad issued by the Shaykh and the decision of the Nahdatul Ulama
association are based on the legacy of the Shafi‘T School of Islamic Law which is based on
evidences from the Qu’an, Sunnah and consensus (ijma "), as well as its agreement with the
public interest (maslakah ‘ammah) and the five higher objectives of Shari k.

The ninth paper entitled “Customs of the engagement stage in Turkish
Anatolia: an analytical study in the light of Shari‘ah objectives” examines the
customs of the engagement stage in Turkish Anatolia, specifically in the city of

Tokat, to prove the extent of its conformity with the provisions and principles of
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Islamic Shari‘ah. This paper comes to judge these customs and propose solutions
and specific means to correct the wrong ones in the light of the objectives of Islamic
Shart'ah. It employs the analytical method and field study, benefiting from
interviews, in order to analyze the research issues. The most important finding that
the researchers, Muhammad Ali Rida Akshi, Bouhedda Ghalia and Mustafa bin Mat
Jubri, achieved is that in most cases the said customs are valid from the religious
point of view, but the errors occur in the way they are implemented by the society.

The tenth article “Customer service in Islamic Jurisprudence: a magasidic
study” discusses the customer service in the modern financial transactions, in order
to find the relationship between the objectives of Shariah and this service. It also
discusses the problem of contemporary laws that look at the customer from a purely
materialistic and profit-based point of view. It calls for Islamic legal standards that
look at the customer from a humane and ethical perspective. The researchers,
Nuruddin Abdul Karim Al-Kawamilah and Arif Ali Arif al-Qara Daghi, used the
descriptive and inductive approaches. They concluded that customer service
theories are divided into ethical theories, institutional theories, and individual
professional theories, and that the ethical and institutional theories are among the
objectives of need (al-magasid al-hajiyah), while individual professional theories
are of the objectives of perfection (al-magasid al-taksiniyyah).

The eleventh paper “The Islamic system of governance and its application in the
Republic of Indonesia” examines the concept of the Islamic system of governance and its
general principles, and accordingly investigates the extent to which the Republic of
Indonesia applies the Islamic system of governance. The paper relies on the inductive and
analytical approaches. The researchers, Muhammad Dhikrullah Faz and Muntaha Artalim
Zaim, achieved several findings. The most important of them is that the Republic of
Indonesia is neither a secular state, nor an Islamic state according to its real concept, but
there were continuous attempts to make the Islamic Shari'ah a basis for it.

The twelfth paper “The patent and its protection in Indonesian law: a
jurisprudential and evaluative study” takes off from a provision of Indonesia's law with
regards to the rights and protection of intellectual property which originated in the West,
which is characterized by individualism, capitalism, and freedom. The research aims to
study the patent and its protection in the Indonesian law in the light of Islamic

jurisprudence. The researcher, Hasanul Haqq, relied on two approaches: the analytical-
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critical approach, and the comparative approach. The most important result is that the
Indonesian law and Islamic jurisprudence agree on considering the patent as a property,
right and appropriate for its ownership, and the need to protect it. But the punishment for
the infringer differs: the Indonesian law makes it a primary punishment, while Islamic
jurisprudence makes it a secondary punishment.

The thirteenth paper entitled “The application of Islamic law in a Muslim minority
community: an examination of Sri Lankan Muslim scholars’ opinions from the perspective
of Magasid al-Shari‘ah” investigates the challenges faced by Muslims recently due to
modern developments, which are more related to Shari'ah. This has led to a narrow
understanding about the Shari‘ah in Muslim minority communities. The researchers,
Muhammad Shihan, Abdlhamid Mohamed Ali Zaroum and Muhammad Amanullah
examined the views of Sri Lankan Muslim scholars about the application of Shari‘ah based
on Magqasid al-Shari‘ah’s viewpoint. This study follows the qualitative method and uses
primary and secondary sources. It concludes that the broad perspective of Shari‘ah opens
a wider space for the application of Shari‘ah and helps Muslim minorities realize their
rights and further extend their contributions to others.

Editor-in-Chief

Prof. Dr. Muhammad Amanullah
Department of Figh and Usul al-Figh
International Islamic University Malaysia
Kuala Lumpur, Malaysia

4% Jumada al-Akhirah 1444 A. H.

28" December 2022
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ABSTRACT

Presently, Muslims face many challenges and problems due to the changes in space,
time, culture, and modern developments. The various contemporary issues are more
related to Islamic law compared to ‘Aqgidah and morality. Accordingly, Islamic
SharT'ah is increasingly becoming the central discourse among academicians since it
is the way of life for Muslims irrespective of time and space. Nonetheless, prevailing
narrow understanding about Shari‘ah, rather than broad, is problematic.
Furthermore, this situation is more crucial in a Muslim minority context than in a
Muslim  majority territory. This leads to many misunderstandings and
misinterpretations among Muslims and non-Muslims about Shar‘ah. Therefore, the
application of Sharlah has become a controversial matter that harms people’s
interests rather than serves them. At the same time, during the last few decades, there
is significant interest among the students and scholars of Shart'ah in proclaiming the
Magqasid al-Shar'ah as a new methodology to interpret the texts of Shari‘ah. They
propose Magqasid al-Shari‘ah as general principles that open expansive rooms for
applying SharT'ah under its broad perspective. Acknowledging this background, the
researchers examined the views of Sri Lankan Muslim scholars about the application
of Shari*ah based on Maqasid al-Shari‘ah’s viewpoint. Hence, the perceptions about
the application of Shari*ah are collected from selected Muslim scholars by conducting
interviews. This study follows the qualitative method of data collection and content
analysis method to reach the results and findings. Hence, the study uses primary and
secondary sources such as books and journal articles and direct interviews with local
scholars. Accordingly, the study reveals that the prevailing narrow perspective about
SharT'ah made the Sri Lankan Muslim community find the application of Shari‘ah
impossible. Because the understanding of Shari‘ah is limited mainly to branches and
rules of Shari'ah within the realms of individuals and family, communal matters have
been paid less attention. Consequently, the study concludes that the broad perspective
of Shari'ah opens a wider space for the application of Shari‘ah and helps Muslim
minorities realize their rights and further extend their contributions to others. At the
same time, this approach paves the ways for cooperation and collaboration with other
religious communities.

Keywords: Application of Shari‘ah, the Muslim minority, Maqasid al-SharT'ah, Sri
Lankan Muslims.
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1. Introduction:

The primary objective of this paper is to refine the understanding of the
application of Islamic law in a Muslim minority country and to create a broader
horizon for the application of Shari‘ah under the viewpoint of Magasid al-
Shari*ah. The understanding of Shari‘ah primarily impacts its application. A
narrow perspective about Shari‘ah does not help to accommodate the Muslim
community in a non-Muslim abode. This crisis of thought serves as an obstacle
for Shari‘ah’s application and paves the way for negative perception about
SharTah among the general folk, Muslims, and non-Muslims. On the contrary,
a comprehensive perspective about Shari'ah based on the Magdsid opens vast
space for the application and helps to facilitate Muslims in the non-Muslim
territory. It is worth noting that the Magasid al-Shari'ah approach is an
alternative approach to interpret and understand the texts of Sharr'ah.
Accordingly, the Sri Lankan Muslim minority community faces many
challenges and obstacles in following the path of Shari‘ah. At this juncture,
examining the understanding of local scholars about the application of Shari‘ah
is more vital. Thus, it helps to refine their knowledge based on Magdsid al-
SharTah and opens broad areas for applying Islamic law. Accordingly, the first
part of this paper aims to elaborate on the present status of the Sri Lankan
Muslim community while illustrating the challenges of following the path of
Sharr'ah. Further, the researcher explains how the notion of Magdsid al-
Sharr'ah can open expansive room for the application of Shari‘ah. Next, the
views of Sri Lankan Muslim scholars about the application of Shari‘ah will be
discussed and analyzed based on the viewpoint of Magasid al-Sharrah.
Eventually, the paper concludes with suggestions to refine the understanding of
the application of Shari‘ah in a way that facilitates the Muslim community in a
non-Muslim abode.

2. Literature Review:

Indeed, this study specifically addresses the context of the Sri Lankan Muslim
minority community where no specific academic scholarships related to the
application of Shari‘ah have been conducted. But, many studies related to
Muslim personal law and its application in the Sri Lankan context have been
conducted. Indeed, Muslim personal law encompasses the Muslim Marriage
and Divorce Act (MMDA), the Inheritance Act, and Waqf Acts. Hence, the
article titled “The Qauzi court system in Sri Lanka and its impact on Muslim
women’ is one of the remarkable contributions of Saleem Marsoof in this area.*
This study examines the Quazi court systems and mainly focuses on critical
issues related to Muslim women, such as child marriage, polygamy, consent
and signature of the bride, the imbalance in the law of divorce, etc. On the other
hand, an article written by Zulkiple and Jazeel on “History, distribution, and
affiliation of the mosque in Muslim minority of Sri Lanka” merely elaborates
the brief historical setting of mosques in Sri Lanka. It exposes the essential
characteristics of those mosques. However, it does not pay attention to the
application of Islamic law, even by the Mosques.

# Saleem Marsoof, “The Qauzi Court System in Sri Lanka and its impacts on Muslim Women,” Muslim women
Research and Action Forum, 2011.
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Further, many articles have been published in recent years, but most of
them cover the socio, economic and religious issues and challenges faced by
the Sri Lankan Muslim community. For example, A. R. M. Imthiyaz and Amjad
Saleem have significant contributions in this subject, such as “Muslims in Post-
war Sri Lanka: understanding Sinhala-Buddhist mobilization against them’.
This article also narrates the challenges faced by the Muslim community after
the end of the civil war in 2009. Also, the “Islamic identity formation, madrasas,
and Muslims in Sri Lanka” is another notable contribution of Imtiyaz.
Furthermore, Busthami Khir wrote an article on “Who applies Islamic laws in
non-Muslim countries: a study of the Sunni principle of the governance of the
scholars.” Indeed, this article discusses the views of Sunni jurists regarding the
governance of the scholars and its applicability to Muslim minority
communities in non-Muslim abodes.® However, this study does not provide
specific guidelines for the present context to apply Shari‘ah in non-Muslim
abodes. The present study generally discusses the possible application of
Islamic Shari*ah in the current context in a non-Muslim abode under the
viewpoint of Magasid al-Shari‘ah. Specifically, the article analyzes local
scholars’ views and their understanding of the application of Shari*ah in light
of Magasid al-Shari‘ah.

3. The present Status of the Sri Lankan Muslim Minority Community
Sri Lanka is a small multi-religious, multi-ethnic country located at the center
of the Indian Ocean with around 22 million populations. Accordingly, Muslims,
the second-largest minority community, have recorded more than a millennium
old tremendous legacy of peaceful coexistence with other religious
communities, Sinhalese and Hindus. Accordingly, the Sri Lankan Muslim
minority community comprises three major ethnic groups: Moors, Indian
Muslims, and Malays. Therefore, 92% of the current population of the Sri
Lankan Muslim community is ethnically Moors” whose origin connects with
Arab merchants and Persian sailors®, as the following discussion discloses. Sri
Lankan Muslims follow Shafi‘i madhab in religious and social matters.’
Indeed, the Sri Lankan Muslim minority community enjoys considerable
religious freedom. Thus, the constitution of Sri Lanka confirms that every
religion, ethnic group, and all citizens are protected by law. Furthermore, article
10 of the constitution depicts under ‘fundamental rights’ that “every person is
entitled to freedom of thought, conscience, and religion, including the freedom

to have or adopt a religion or belief of his choice™.!?

5 A. R. M. Imtiyaz and Amjad Saleem, “Muslims in Post-war Sri Lanka: understanding Sinhala-Buddhist
mobilization against them,” Asian Ethnicity, (Vol. 16, No. 2., 2015), 186-202.

¢ Bustami Khir, “Who applies Islamic Law in Non-Muslim Countries? A Study of the Sunni Principle of the
Governance of the Scholars,” Journal of Muslim Minority Affairs, (Vol. 27 No 1, 2007), 79-91.

7 The Portuguese, Dutch and British called Muslims as Moors due to the fact that this term earlier used for the
inhabitants of Mauritania or Morocco. They were Islamized in seventh century. So, when Portuguese entered
Eastern Sea they found Muslims and describeed all of them as Moors.

8 Thomas K. Gugler, “Buddhist Zion: Sri Lanka’s Sinhalisation politics toward its Muslim minority,” Sudasian
Chronik - South Asian Chronicle, (3/2013), 161-182.

° Informant 11, Interview by the author, Colombo, 10th Jan 2019, 1530pm-1700pm.

10 The Constitution of the Democratic Socialist Republic of Sri Lanka, (As amended up to 15 May 2015,
Revised Edition 2015, (Published by Parliament Secretariat), p-4, Pdf downloaded and retrieved on 17-02-2020
from https://www.parliment.lk
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Presently, the origin and identity of the Sri Lankan Muslim community
has earned the attention of several scholars and intellectuals due to the false
allegations and charges of Buddhist nationalists and extremist movements.
Mainly, after the end of the civil war in 2009, Muslims have become ‘another
other’ and the target of ethnoreligious hostility and violence from the vigilant
right-wing ethnic-nationalist force that claims to be protecting the Sinhala-
Buddhist nation, race, and culture in Sri Lanka.!! The post-war anti-Muslim
violent activities of Buddhist extremist groups are mainly religiously
motivated. Hence, Stewart emphasizes that the motivation behind the extremist
agenda appears to be exclusively religious in character. Further, his inference
shows that Buddhist nationalists wish to express their Buddhist identities by
targeting Muslim communities, and the former realize that Islamic Shari*ah and
Muslims are threats to Buddhism.'?

It is clear from all campaigns of Buddhist extremist groups that they are
motivated by ethnic and religious aspects against the Muslim community.
Accordingly, the central anti-Muslim sentiments include hate speeches against
Islam and Muslims, questioning the basis and the history of Muslims,
devastation of Muslim worship places and religious centers, hostility to Islamic
fundamentals and teachings such as halal food and Islamic law, opposition to
animal slaughtering and criticizing cultural aspects such as the nigab, hijab, and
‘bayah. The extremist Buddhists have significantly created wrong impressions
among Sinhalese people all over the country through their anti-Muslim
campaigns.!? Religious and economic factors are the main motives behind their
allegations against the Muslim minority community. On the religious side,
important factors are the proliferation of Mosques by foreign funds, Adhan
through loudspeakers, the presence of Muslim shrines, slaughtering of cattle for
sale and consumption, halal certification of food products, and preaching of
Islamic religious extremism.'* The hostilities against consuming halal food
and tagging halal certification for products are considered severe threats to
Muslim minorities in post-war Sri Lanka. The first proposal of the Post-war
Buddhist extremist plan was eradicating halal certification to business of food
in Sri Lanka.’> Consequently, the extremist Buddhist groups challenged the
peaceful life of Muslims in Sri Lanka who are following the way of Shari‘ah.
Thus, many think that the application of Shari‘ah in this country is impossible
for the Muslim community, and the community’s future is challenged. The
obstacles to the application of Islamic Shari‘ah not only emerge from external
realms. They also arise from a lack of a broad perspective about Islamic
Shari‘ah and its objectives and intents which has caused misunderstandings and
misinterpretation about Islam, Islamic rulings, and their application.

1 Sarjoon Athambava, et al., “Anti-Muslim sentiments and violence: a major threat to ethnic reconciliation
and ethnic harmony in post-war Sri Lanka,” Religions, (7.125, 2016), www.mdpi.com/journals/religions.

12 James John Stewart, “Muslim Buddhist conflict in contemporary Sri Lanka,” South Asia Research, SAGE
publication, (Vol. 34 (3), 2014), 241-260.

13 Gehan Gunathilake, “The chronic and the acute: post-war religious violence in Sri Lanka,” (International
Centre for Ethnic Studies & Equites, 2015), 18-24.

14 Ameer Ali, “Muslims in harmony and conflict in plural Sri Lanka: a historical summary from religio-
economic and political perspective,” Journal of Muslim Minority Affairs, (Vol. 34, No. 3, 2014), 227-242.

15 Athambava, et al., (7.125).
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4. The Application of Shari'ah in a Non-Muslim Abode

Muslims are obliged to follow the way of Shari'ah wherever they live, no matter
whether they dwell in a Muslim or non-Muslim abode because Islamic Shari‘ah
regulates the life of Muslims, aiming for their salvation in this world and the
hereafter. Thus, it has set limitations and boundaries for Muslims to obey Allah.
Thus some acts are ordained by Him as prohibited, and some others are as
permitted. Indeed, Sharr'ah aims to promote the well-being and righteousness
of human beings. But, more importantly, the salvation of Muslims in the
hereafter depends on obedience to Shari‘ah guidelines in this world.

Accordingly, numerous textual sources of Sharr'ah call Muslims to
obey Allah and His Messenger, hence to follow Shari*ah. Allah says: “So, take
what the Messenger assigns to you, and deny yourselves that which he
withholds from you. And fear, for Allah is strict in punishment” (al-Hashr,
59:7); “So, establish regular Prayer, give regular Charity, and obey the
Messenger; ye may receive mercy (al-Nar 24:25); “So, obey Allah and obey
His Messenger, but if ye turn back, the duty of Our Messenger is but to proclaim
the message clearly and openly” (al-Taghabun 64:12). Furthermore, on many
occasions, Allah reminded us about the boundaries and limitations. He says:
“These are limits ordained by Allah: So do not transgress them, if any do
transgress the limits ordained by Allah, such persons wrong themselves as well
as others” (al-Baqarah 2:229); ‘Those are limits set by Allah: those who obey
Allah and His Messenger will be admitted to Gardens with rivers flowing
beneath, to abide therein forever and that will be the supreme achievement” (al-
Nisa’ 4:13).

Hence, for Muslims, whether they are dwellers of Muslim majority
abode or minority abode, obedience to Almighty Allah and His Messenger is
an obligation for them and a way for salvation in this world and the hereafter.
Allah says: “If anyone desires a religion other than Islam, never will it be
accepted from him: and in the Hereafter he will be in the ranks of those who
have lost” (al-Tmran 3:85). Hence, in brief, the way for salvation for Muslims
is called ‘Shari‘ah. In this connection, al-Asfahani elaborates that Shari‘ah
literally means ‘clear path or way.” The Shari‘ah, therefore, is a path that is
clear and pure to be followed by believers and must be lived to get guidance in
this world and the victory in the hereafter. Fazlur Rahman defines Shari*ah as
‘the highway of the good life.”!® Generally, Shari‘ah refers to commands,
prohibitions, guidelines, and principles from Almighty Allah to facilitate
human behavior in this world and for salvation in the hereafter.!” Yiasuf ‘Alim
said that the Shari‘ah is clear guidance or path from Almighty Allah to
humanity for its ultimate salvation. Accordingly, just like how water is essential
for the physical body, the Islamic Shari‘ah is vital for the salvation of soul and
body in this life and the hereafter.

Furthermore, Shari*‘ah connects with all aspects of human life. Hence,
the Shari‘ah is defined as a system that consists of ethics and values
encompassing all aspects of life; personal, social, political, economic, and

16 Shahrul Hussain, Dar al Islam and Dar al Harb, (United Kingdom: Hikma Publishing, 2012), 47.
17" Zaprulkhan, “Magadsid al-Shari‘ah in the contemporary Islamic legal discourse: perspective of Jasser Auda
Walisongo,” Jurnal Penelitian Sosial Keagamaan, (vol 26, No.2, 2018), 445-472.
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intellectual, with its unchanging bearings as well as its primary means of
adjusting to change, cannot be separated from Islam’s fundamental beliefs,
values and objectives. Thus, for instance, economic aspects cannot be isolated
from moral and spiritual elements and vice versa.'®  Accordingly, the
application of Shari‘ah means the submission to Almighty Allah and His
Messenger which is the path for salvation in this world and the Hereafter.

5. The Application of Shari‘ah under the Viewpoint of Maqgasid al-Shari‘ah
Indeed, it is widely accepted that there is no unanimously accepted definition
for Magasid al-Shart ah among the scholars, early and contemporary times. But
the definition of the Magasid al-Shart*ah is subject to independent reasoning of
scholars. Scholars of Shari‘ah have given numerous definitions to Magasid.
Accordingly, the researcher has chosen here two remarkable definitions that are
more comprehensive and suitable to the context of minority communities. They
create broad areas for the application of Shari‘ah.

Accordingly, the definition of Ibn ‘Ashir, who is known as the second
teacher of Magasid after Imam al Shatibi'® opens ways for a Muslim minority
community towards their well-being and welfare. Thus, he defines the all-
purposes principle ‘magsad ‘dmm’ of Shari‘ah as ‘preservation of the
community’s social order and ensuring its healthy progress by promoting the
well-being and righteousness (saldh) of the human beings’.?® It is interesting
to note here what Ibn ‘Ashdr means by righteousness. Accordingly, he
elucidates that two-fold duties were given to all messengers of Allah; first
removing the corruption from the earth and second calling people to obey
Almighty Allah.

Another contemporary scholar Shaykh “Allal al-Fasi’s definition for
Magasid, expands the realm of Magasid to some extent, giving a broad
perspective about the notion. First, he defines Magqdsid al-Shari*ah as purposes,
goals, and underlying reasons behind each ruling of Shari‘ah placed by the
Lawgiver’.?!  Further, he outlines “General Magdsid al-Shari‘ah means
populating and developing the earth, preservation of social order, and peaceful
harmony, continuation of the goodness of the world by the goodness of
vicegerents, the establishment of justice and firmness, protection of intellect
and work, elimination of evil from the world, bring out all good planning for
the betterment of all.”??> Accordingly, the numerous texts of Shari'ah confirm
that the overall objective of Shari‘ah is to set things as right and remove
corruption in all kinds of human activities.”> Further, Ibn ‘Ashir’s definition

18 Dusuki & Abdullah, Magqasid al-Shariah, Maslaha and corporate social responsibilty in Magasid al-
Shariah: explorations and implications, ed, Tahir El-Mesawi, (Kuala Lumpur: Islamic Book Trust, 2018), 215-
242.

19" Ahmad Rysuni, “The research in Higher Objectives of Shariah present development and future” in Studies
in the philosophy of Islamic law, theory and application, edited by Ahmad Zaky Yamani, (London: Al-Furqan
Islamic Heritage Foundation, 2006), 181-230.

20 Muhammad Tahir bin ‘Ashir, Ibn Ashur Treatise on Magqdsid al-Shari‘ah, translated by Muhammad al-
Tahir el-Mesawi, (London: International Institute of Islamic Thought, 2006), 87.

21 "Allal al-Fasi, Magasid al-Shari‘ah al-Islamiyyah wa Makdarimuhd, (Morocco: al-Dar al-Bayda’ 1il-Tiba‘ah
wa al-Sahafah wa al-Nshr, 1973), 3.

22 Tbid, 41.

23 Tbn ‘Ashr, “Treatis...,” (2006), 88.
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for the objectives of Shari‘ah is not limited to individuals’ well-being, but it
considers the community’s well-being as an objective of Shari'ah too.
Therefore, he notes, Prophet Moses (a) went to rescue the children of Israel
from Pharaoh’s corruption. Indeed, corruption is not his disbelief (kufr) but evil
deeds on the earth because the Israelites did not follow Pharaoh in his belief.?*
Based on the above arguments, the objective approach to Shari‘ah
creates room for the Muslim minority community to live under the
circumstances of oppression if they aim to remove corruption of their abode,
and it paves many ways to contribute to humanity. Also, this objective approach
guides them to work for their well-being and all humankind regardless of their
religion, race, color, and ethnicity by removing corruption from the earth.
Moreover, this broad perspective helps the Muslim minority community to
cooperate with other religious people and communities to enhance the standard
of life of all where they all work to achieve the objectives of Shari‘ah such as
eliminating poverty, human development, protection of the environment, social
welfare, ensuring justice and freedom and human rights. Also, collaborating
with other communities in common goals as mentioned above paves the way to
introduce Islam to them and creates good perspectives about Islam and
Muslims.
Note: The below picture depicts how Magasid al-Shari‘ah accommodates
Muslim minorities in a non-Muslim abode.

Accommodati
on of Muslim
minorities

Collaboration
in common
zoals

Contributions
to humanity

6. The Application of Shari'‘ah under the Broad View of the Universal
Magqasid
The intellectual discourse on well-known higher objectives of Shari‘ah is
considered a very early subject in the realm of Magasid and Islamic legal
theory. Hence, from Imam al-Juwayni to Al-Raysiini, scholars of Shari‘ah have
been contributing to this very subject. Accordingly, the well-known objectives
of Shari‘ah are understood in classical scholarships, namely protection of faith,
life, property, intellect, and progeny. Imam al-Qarafi added the preservation of
honor as the sixth one.?> However, Abu al Hasan al-‘Amiri al-Faylasifi (D.
371 AH) is known to be the first scholar who laid the foundation for the

24 Tbid.
25 Ibn ‘Ashiir, Magdsid al-Shari‘ah al-Islamiyyah, (1997), 210.
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theoretical classification of purposes of law based on prescribed criminal
punishments (hudid) in Islamic jurisprudence through the texts of Shari‘ah.
Consequently, this classic and narrow perspective about the universal Maqgdsid
is insufficient to address modern society’s current requirements and needs.
Therefore, modern scholars have coined this subject with new modern terms
and widely contributed to their development since it is now emerging as a
framework for many scholarly disciplines beyond social sciences. These new
developments with new terms in the realm of universal Magasid have
tremendously contributed to Islamic thought and have opened more expansive
space for the application of SharT'ah.

6.1. Dual Faces of Universal Magqadsid:
Ibn ‘Ashdr said, according to Imam al-Shatibi, the preservation of five
necessities is achieved through two different ways: first by establishing and
strengthening them and second by removing all harms that might affect them.
Further, he notes that the preservation of these essentials pertains to individuals
and the whole community.? Hence, it is evident that any magsid takes place
by protecting it from harm on the one hand and developing it by means on the
other. So, each magsid has two dimensions which are protection and promotion.
Nyazee explains these two faces of Magdsid, providing some examples where
he says that the interest of ‘Din’ is secured by the creation of conditions that
facilitate worship while it is protected from destruction by Jihad. Again, life is
preserved by maintaining good health while protected through penalties for
those who destroy it.?’

Ibrahim Ghanim pointed out an important fact that most of the writings
on Magqasid al-Shari*ah have paid attention to the preservation by protection
‘Janib al-‘adm’ in all five essentials, and examples given to each essential are
still the same to date, and there are no new examples cited to meet the current
requirements.?® Further, he noticed that less attention was paid to promotion
and development. According to him, the present condition of the Muslim
ummah requires that priority should be given to the part of promotion ‘Janib
al-wujud’ over the part of protection.?” Therefore, these dual faces of Magdsid
are vital for a Muslim minority community. It creates ample room for the
application of Shari‘ah and helps to facilitate their life under a non-Muslim
abode. More importantly, the dual faces of the universal Magdsid were taken
into consideration purposefully in the following discussion in order to create
ample room for the application of Shari‘ah in a non-Muslim abode. This is
because the narrow classical perspective, which is developed on prescribed
criminal punishments (hudid) in Islamic jurisprudence?®, is diffcult to apply
there.

26 Tbn ‘Ashir, “Treatese...,” (2006), 116.

27 Imran Khan Nyazee, Islamic Jurisprudence (Usul al-Figh), ( Kuala Lumpur: International Institute of
Islamic Thought, The other Press, 2003), 207.

28 Tbrahim al-Buyumi Ghanim, Magsad hifz al-nafs fi figh al-mivah, (The purpose of self-preservation in the
Jurisprudence of water), (London: Al-Furqan Islamic Heritage Foundation, 2014), 37.

2 Ibid p-76.

30 Adil Khan Afridi, “Magasid Al Shariah and preservation of basic right,” Journal of Education and Social
Science, (Vol. 4 (June), 274-285.
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6.2. The Preservation of Faith — Freedom of belief
Mainly, preserving the believer's faith in Allah is considered necessary, and the
Shari‘ah has sanctioned holy war ‘Jihdd’ to preserve it if necessary.’!
Therefore, Najjar says that Allah has sanctioned Jihdd as a communal
obligation, ‘fard kifGyah, to protect the faith of Muslims and their lives.3? Tbn
‘Ashir coined the classical term of preservation of Din into ‘freedom of faith’
or ‘freedom of belief.”*3> More importantly, this new term paves the way for
contemporary Magdasid scholars to expand the notion of preservation of Din
into a broader perspective. Consequently, Jamal ‘Atiyyah established the
Magasid al-Shari‘ah in four realms: individual, family, community, and
humanity, with three levels: necessity, needs, and embellishments. Later, he
discusses the preservation of religion in three realms: individual, family, and
community.>*

6.3. The Preservation of Life — Healthy life
In Islamic Shari‘ah, the preservation of life is the first priority. It is considered
as protecting human life from being killed or being hurt by others through the
application of punishment for violators.>> This concept began to expand by
contemporary scholars when human needs become complex and complicated.
Consequently, now the human development index has been developed to
measure the conditions of human life. Accordingly, Islamic Shari*ah has given
utmost importance to preserving human life, where life is considered sacred.
Furthermore, human life is granted security by all religions.’® Hence, the
protection of human life refers to the meaning of preventing all kinds of harm
for any parts of the body inside or outside and preventing life from death.
Further, whoever is being ill-treated and having physical damage by others,
then the latter is subject to the obligation of blood money or revenge similarly.?”
In this case, there is no difference between the life of a Muslim or non-Muslim
or Arab or non-Arab; regardless of all differences, human life is protected.
Numerous explicit texts of Shari‘ah urge to preserve human life.® For instance,
Allah says: “Do not take any human being’s life which God has declared to be
sacred- other than in the pursuit of justice” (6:151).

6.4. The Preservation of Intellect — Scientific Mindset
Preservation of intellect is applied through the prohibition of consuming
intoxicants that harm the mind. Ibn ‘Ashdr described that ‘the preservation of
intellect is the protection of people’s minds from being affected by anything
putting them in disorder. This is because any disorder in the human mind and
intellect causes serious corruption consisting of unfitting and depraved human
conduct’3®  Thus, the Qur’an forbids the consumption of all forms of

31 *Abd Allah al-Kamali, Magqdsid al-SharT‘ah fi Daw’ Figh al-Muwdazanat, (Beirut: Dar Ibn Hazm,2000), 137.
32 *Abd al-Majid al-Najjar, Magqdsid al Shari‘ah bi Ab‘ad Jadidah. (Beirut: Dar al-Gharb al-Islami, 2008), 82-
83.

3 Ibn ‘Ashiir, Maqasid al Shari‘ah, (1997), 280-288.

3% Gamal al-Din Attia, Towards realization of the higher objectives of Islamic law, (London: International
Institute of Islamic Thought), 116-141.

35 Afridi, 274-285.

36 Ahmad Raysini, Al-Kulliyyat al-Asasiyyah li al-Shari*ah al-Islamiyyah, (Cairo: Dar al-Kalimah, 2013), 50.
3 Ibn ‘Ashir, (1997), 212.

38 Attia, 62.

39 In ‘Ashiir, “Treatise...,” (2006), 117.
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intoxicants: “O ye who believe! Intoxicant and gambling, (dedication of)
stones, and (divination of) arrows, are an abomination of Satan’s handwork:
avoid such (abomination), that ye may prosper ‘(al-Ma’idah, 7:90). Today, the
preservation of the human mind also includes right thinking, education and
modern skills. Presently, education is vital where it has a significant role at the
individual level and social level. In this connection, Qaradaw1 warns that only
having punishments for the violation of the preservation of intellect through
consuming intoxicants do not meet the current requirements of the
contemporary world for preservation of the human mind. Therefore, he asserts
that Muslim scholars should also emphasize developing a scientific mindset,
the pursuit of learning, and the affirmation of the value of knowledge.*® This
view comes under the promotion of human intellect.
6.5. The Preservation of Wealth — Economic Enhancement
In the classical view of the preservation of wealth, al-Juwayni and al-Gazali
illustrate the protection of wealth from theft through the ruling of cutting off
the hands of thieves (which can only be applied if several conditions are
fulfilled). In contemporary times, Selamah Abdullah Yusuf defines ‘Mal’ as all
the resources which Allah has made subservient to His vicegerents and can be
defined as anything that can be owned and has value, including the rights and
benefits of ownership. Further, he denotes that ownership of rights for human
beings is based on the concept of Khalifah, where Allah is the sole owner of
wealth, and human beings are trustees and custodians.*! Ibn ‘Ashir pointed out
that the preservation of the wealth of individuals leads to the preservation of the
community’s wealth. This is because the preservation of all is achieved through
preserving its constituent parts.*> Indeed, this view is vital so that an
individual’s property in a Muslim minority community should not be ignored
when destroyed intentionally or accidentally.
6.6. The Preservation of Progeny — Family Institution
Preservation of progeny is the fifth higher objective of Shari‘ah, which is
unanimously agreed upon by scholars of Shari‘ah. Hence, Shari‘ah has
sanctioned punishment for an unfaithful partner to preserve the progeny.*
Contemporary scholars have extended this topic and addressed it in a broader
view. Accordingly, Jamal ‘Atiyyah proposed objectives pertaining to the family
such as order, the relation between the sexes, preservation of progeny or the
species, preservation of family lineage, achieving harmony, affection, and
compassion, preservation of personal piety within the family, ordering
institutional aspects of family, and ordering financial elements of the family.**
Furthermore, in the discussion of the expansion of Magadsid al-Shari‘ah,
the contribution of Jamal ‘Atiyyah is remarkable and enough to be noted here
for the sake of this article because his new conceptualization ‘from the five
universals to four realms’ accommodates the Muslim minority community,

40 Yasuf al-Qaradawi, Madkhal li al-Dirdsah al-Shari‘yyah al-Islamiyyah, (Doha, 1991), 74-75.

41 Selamah Abdullah Yusuf, “Measuring wealth development based on Magqdsid al-Shari‘ah: Hifz al Mal
index,” in Magqasid al-Shari‘ah based index for socio economic development (Kuala Lumpur: IIUM press,
2018), 185-203.

42 Tbn ‘Ashiir, “Treatise...,” (2006), 117.

43 Zuhri Saifudin, “The confusion about Maslaha Implementation in Ijtihad Discourse,” Social Science and
Humanities, (vol. 27 (3), 2019), 1983-1902.

4 Attia, 124- 131.
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broadens their minds, and opens several ways to facilitate them. He divides five
universals into four realms: namely Magdsid pertaining to individual, family,
community, and humanity. Hence, the objective he set for community and
humanity is more suitable to the Muslim minority community. In the realm of
the Muslim community, notions such as the institutional organization of the
ummah, the establishment of justice, preservation of morals, cooperation,
solidarity and responsibility, and dissemination of knowledge are pivotal and
should be paid greater attention. In the realm of humanity, he introduces
Magasid such as mutual understanding, cooperation and integration, realizing
human vicegerency in the earth, achieving a world based on justice, global
protection of human rights, and dissemination of the Islamic message. These
are indispensable for a Muslim minority community to survive and be a witness
of Islam.*

Indeed, a broad perspective about the application of Shari‘ah under the
objective approach is suitable for a Muslim minority abode where they do not
have the authority to apply all revealed rulings of Shari‘ah such as hudid
punishments. This broad perspective about the concept paves the way and
opens several means to apply Islamic Shari‘ah or Islamic way of life and help
to attain the objectives of Shari'ah to some extent. This is because if we confine
the objectives of Shari*ah to ‘hudid’ punishments only, then, Muslims and non-
Muslims too, may assume that this Shari‘ah does not apply to non-Muslim
majority countries where Muslims are minorities. This contradicts the universal
nature of Shari*ah. Hence, the broad perspective about Shari‘ah through its
objectives, on one hand, eliminates this misunderstanding; and on the other
hand, it opens several means to attain the objectives of Shari‘ah. Hence, the role
of Magasid al-Shari'ah in a minority Muslim community gives a broad
understanding of Shari‘ah and paves the way to implement Shari'ah while
achieving its many objectives.

7. Application of Shari'ah in Sri Lanka according to Local Scholars’
Viewpoints
Indeed, the implementation of Islamic law by establishing a proper system in
accord with their local context and traditions is a crucial step in a Muslim
minority country and largely depends on the comprehension of scholars about
Shari*ah and its higher objectives. Thus, there is a dire need to learn how far
local scholars define the application of Shari‘ah in line with the objectives of
Sharrah.

Overall, the scholars have an almost similar perspective about the
application of Shari‘ah with slight differences. Hence, it can be inferred from
their discussions that ‘the idea of the application of Sharr'ah does not suit our
Sri Lankan context.” In other words, for them, ‘this is not an abode of Islam to
apply Islamic Sharr'ah wholly but, Muslims are given ample religious freedom
and rights here’. These are the general concerns of scholars. But it should be
clarified further from their views. Accordingly, an informant shared his views
that ‘most of Islamic Shari'ah is not suitable to be applied in this country; also,

45 Tbid, 116-149.
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we cannot expect it to be implemented. This is because Islamic Shari‘ah itself
does not enforce to be implemented here.’#

However, scholars agreed unanimously that the Muslim personal law
(MPL) is an important part of Shari‘ah, which is constitutionally given the right
to be implemented. Therefore, everyone urges that it should be implemented
successfully. Thus, Muslim personal law includes the Muslim Marriage and
Divorce Act (MMDA), the Inheritance Act, and Waqf Acts.*’ Nonetheless, an
informant worries that we failed to utilize this constitutionally approved
opportunity. Thus ‘unfortunately, we do not apply Muslim Personal Law
properly, which consists of family law. Further, there is no attention to the
application of the inheritance act of MMDA’. 48

The application of criminal law is another vital element that has caught
local scholars’ attention. No doubt, none of them found that Sri Lanka is suited
for the application of Islamic criminal law, hudidd punishments, and they
unanimously reject it. Thus, some informants shared their opinions and said:
‘we cannot expect to apply whole Shari*ah. But we should apply according to
our capacity, and the opportunities prevailed in this country’.* Also ‘we need
to accept that we cannot implement some areas like criminal law, for example,
cutting off hands. We cannot change social phenomena like sexual appearance
on Tv, social media, etc’.’° Particularly, we cannot think about the application
of the criminal law of Sharr'ah. For the laws which need to be enforced with
power, we cannot do anything for their application, but we have many
opportunities at the individual level.>! Furthermore, ‘There is no application of
Islamic criminal law in the abode of an apostate’.’> An informant pointed out
a prevailing misunderstanding about Shari‘ah among the community: many
consider criminal law as the whole of Shari‘ah. So, applying Islamic criminal
law in our country is impossible now and its application cannot be expected in
Sri Lanka, a democratic multi-religious country.™3

Another discussion took place related to the possible areas for the
application. Thus, most informants consider that the individual and family
realms are the appropriate areas for applying Shari'ah, not the community or
the government. It is not obliged for Muslims in a non-Muslim abode to apply
Shari‘ah rulings which are required to be applied with the support of power and
authority. Accordingly, an informant urges ‘if a safe environment is ensured
for an individual to conduct his rituals such as five-time prayers, fasting, paying
Zakah, Hajj, and other individual related matters, then, it is enough for a
minority community’.>* Further, another important point marked by Hanafi
school’s opinion is that ‘economic transactional rulings also are not applicable
in the non-Muslim abode.” Rituals only are enough to be applied here.>
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Informant 07, Interview by the author, Colombo, Sri Lanka, 09 Jan 2019, 10:00 am-11:30 am.
Informant 01, Interview by the author, Mawanella, Sri Lankan, 04 Jan 2019, 11:00 am -12:30 pm.
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Notably, we should establish a suitable model in family life, trade, business,
politics, and others. Truly, our forefathers were respected for their good conduct
and characteristics.

Moreover, scholars believe that individuals can play a vital role in
establishing Sharr'ah and presenting Islam as a model way of life for others,
such as in their family life, business transactions, social interactions,
communication, etc. So, at least we must try to apply the Shari‘ah in personal
life.®* By doing this, we could be an indispensable community for this
country.>’

Sri Lankan Muslim minority community is a blessed community where
they enjoy ample religious freedom while having several means to strengthen
their religious education and spirituality. Thus, scholars have pointed out those
available means and ways repeatedly throughout their interviews. For example,
an informant marked ‘Muslims are given ample freedom to live according to
Islamic Sharr'ah, such as they have separate 800 Muslim schools, separate
department and faculties for Islamic and Arabic language studies in government
universities, Muslim personal law, Islamic programs in SLBC, Ramadan
vacation for Muslim schools, Friday break for the Jumu ‘ah prayer, hijab, nigab,
permission for slaughtering cattle and polygamy, official vacation for Hajj and
‘Umrah and even wearing a cap is allowed when to appear in court’.>®
Furthermore, we have Islamic banking and Takaful facilities. Moreover, we
enjoy so many exemptions here, such as we are exempted from appearing in a
court during religious festivals and during Jumu ‘ah prayer.>

Accordingly, educating society and enhancing spirituality are the
delicate ways for the best application of Shari‘ah. For this purpose, the Muslim
community is given ample freedom, rights, and facilities as mentioned above.
Furthermore, the government also supports enacting Muslim Personal Law and
the Department of Muslim Religious and Cultural Affairs. So, we should
conjoin with the government t00.%° ‘Therefore, we should identify these rights
and educate general folk. We are blessed with ample rights in this Muslim
minority country which are not available in other countries, even in some
Muslim majority countries.”®! By acknowledging available facilities and means
for the promotion of Shari‘ah, an informant shows his surprise, saying ‘the
opportunities that we have in this country to apply Shari‘ah are not available in
many Muslim countries even in many Arab countries. This is my personal
view’.%2 More importantly, Muslim schools can play a vital role in enhancing
the young generation in line with Shari‘ah because Islam as a subject is
mandatory at primary and secondary levels.®® Nonetheless, scholars worry that

36 Informant 01, Interview by the author, Mawanella, Sri Lankan, 04 Jan 2019, 11:00 am -12:30 pm.
57 Informant 04, Interview by the author, Beruwala, Sri Lanka, 21 Jan 2019, 20:00 pm-21:20 pm.
38 Informant 03, Interview by the author, Beruwala, Sri Lanka, 22 Jan 2019, 12:00 pm-13:00 pm, & Informant

9.

3 Informant 11, Interview by the author, Colombo, 10 Jan 2019, 15:30 pm-17:00 pm.
0 Informant 11 & Informant 12, 10 Jan 2019, 17:00 pm-18:15 pm.

6

Informant 03, Interview by the author, Beruwala, Sri Lanka, 22 Jan 2019, 12:00 pm-13:00 pm.

62 Informant 01 & Informant 12, Interview by the author, Colombo, Sri Lanka, 10 Jan 2019, 17:00 pm-18:15

pm.

3 Informant 05, Interview by the author, Welamboda, Sri Lanka, 08 Jan 2019,17:00 pm-18:30 pm.
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while we have ample means for the promotion of Islam, our community has
failed to utilize them in practical ways.

It is worth mentioning that some scholars pointed out the unsuitability
of imitating fatwa from Muslim majority countries or figh of Muslim minorities
in the West. Indeed, this is an important fact which should earn the attention of
local scholars of Shari'ah. There are two different schools in this case. First,
emphasize that we should not imitate or import rulings from outside the
country; instead, we should generate directives according to our context by
establishing a figh council. Thus, ‘we need a special figh council to study our
issues deeply as it is in the Western world and some other countries;
unfortunately, we lack this. We cannot imitate all Western Fatwas here due to
our unique problems and our context is entirely different from them- ¢
Furthermore, ‘we cannot think that the application of Shari‘ah here is like in
Muslim majority countries; we cannot imitate them. I have met many Arab
scholars: they advise me that your context is entirely different from ours, so you
must decide your figh for your context.®> The second school stresses that this
minority figh should be established based on the Shafi‘1 school of thought, the
country’s official madhhab. ‘If we examine Shafi‘1 school of thought, we can
find all relevant rulings for our context, but we failed to do so’. The phrase
‘minority figh’ is new for people. Thus, it causes divisions among them. So, an
informant suggests developing minority figh from the fundamentals of the
Shafi‘1 school of thought. Hence, we can avoid any confusion, conflicts, and
unwanted disagreements.®® Accordingly, the following chart illustrates local
scholars’ perspectives on the application of Sharr'ah in the Sri Lankan context.

I Application of Shari“ah —

Family Level

Muslim Personal Law

ueneorndde

Individual level

atp ajouroxd o sueay

A
[ |

Application of Rituals Perzonal Characteristics

Note: The above figure illustrates the possible areas of application of Shari‘ah
according to the opinions of local scholars.

8. Discussion and Analysis: Analyzing Scholars’ Viewpoints Based on
Magqasid Perspective
First, an important fact that should be taken into consideration is that the
application of Shari‘ah is based on the understanding of Shari‘ah. Thus, if the
Shari‘ah falls under a narrow view, the application is also restricted to limited

4 Informant 10. Interview by the author, Beruwala, Sri Lanka, 21 Jan 2019, 10:00 am-11:00 am.
%5 Informant 02, Interview by the author, Thihary, Sri Lanka, 21 Jan 2019, 11:00 am-12:30 pm.
% Informant 11, Interview by the author, Colombo, 10 Jan 2019, 15:30 pm-17:00 pm.
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areas. Further, this might lead to be a more exclusive and closed community
rather than be inclusive and open. So, a minority community must have a broad
view of Shari‘ah. Furthermore, local scholars pointed out prevailing
misunderstandings about Shar'ah among the Sri Lankan Muslim community,
such as ‘Shari'ah is mostly meant by its rulings’®’ ‘the criminal law.®3

It is evident that their discussions have paid more attention to personal
matters and branches of Shari‘ah rather than the principles and goals of
Shari‘ah. Thus, it is observed that the discussion did not take place in a broad
perspective of Shari'ah in line with its objectives, goals, and principles. Instead,
their emphasis was on personal matters neglecting the goals and principles,
which is due to a lack of understanding of the comprehensive view of Sharr'ah.

Ibn ‘Ashdr and Abu Suleiman explained this fact very clearly. Quoting
the Prophet's tradition related to his instruction to erase whatever was written
from him except the Qur’an, Ibn ‘Ashir depicts that the reason for the Prophet’s
request was his fear that people in the future will pay more attention to his
words and ignore the Qur’an. In other words, the Sunnah of the Prophet mostly
contains personal matters related to individuals, while the Qur’an possesses
principles about society. Thus, he feared that people in the coming generations
would ignore the principles and pay closer attention to personal issues.®® Abu
Suleiman sheds light on this factor, saying that Shari‘ah generally aims at the
community, not the individuals when it requests the application of Shari'ah
rulings and commands. Further, he explains how Muslim scholars and jurists
moved from a communal perspective to the individual realm. When the schools
of thought lost their influence on political affairs consequently, mosques were
isolated from public and political affairs, and scholars’ role was limited to the
realms of worship and matters connected with individuals and family. So, the
communal spirit of Shari‘ah vanished from academic scholarships. Therefore,
jurists’ scholarly works were filled with individual and family matters rather
than social and communal themes.”®

Furthermore, the discussion on the implementation of Shari‘ah is
restricted to the capability of the Muslim community: what Muslims can apply
and what they cannot apply in a non-Muslim abode. But, considering Magqdsid
al-Shari*ah, there is a possibility to open new rooms to extend their views about
the application of Shari*ah. This might pave the way to realize a more inclusive
society system. For example, let’s review the definition of ‘Allal al-Fasi about
the general objectives of Shari‘ah. He defines “General Magasid al-Shari'ah
means to populating and developing the earth, preservation of social order, and
peaceful harmony, continuation of the goodness of world by the goodness of
vicegerents, establishment of justice and firmness, protection of intellect and
work, elimination of evil from the world, bring out all good planning for the

67 Informant 02, Interview by the author, Thihary, Sri Lanka, 21 Jan 2019, 11:00 am-12:30 pm.

%8 Informant 06, Interview by the author, Paragahadeniya, Sri Lanka, 08 Jan 2019, 11:00 am-12:10 pm.

6 Al-Tahir Mesawl, Al-Shaykh Muhammad al-Tahir bin ‘Ashir wa Kitébuhi Magdsid al-SharT'ah al-
Islamiyyah, (Al-Basair, 1997), 1: 77-78; see also, Ibn ‘Ashdr, “Treatise...,” 130-1141.

70 Abdul Hamid Abu Suleiman, The Quranic worldview a spring board for cultural reform, (London:
International Isntitute of Islamic Thought, 2011), 11-14.
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betterment of all”’!  “Allal al-Fasi has called for the implementation of various

Shari‘ah objectives which are common for all regardless of religion or race.

At this juncture, the role of Magasid al-Shari*ah is vital as general rules
and universal principles provide a wide room for the Muslim minority
community to coexist with others. Thus, an ideal point noted by the prominent
scholar Imam al-Gazali about the universal Magdsid is: ‘preventing the loss of
the five fundamentals and protecting them can never be neglected by any
religious community or legal system that is meant for the good and well-being
of human kinds’.”> So, these are common areas to cooperate with other
religious communities, and these are categorized under basic human rights.
Moreover, it is interesting to note that realizing these five indispensable
Magasid is essential, not only for the individual level but also for the
community level because Shari‘ah urges that the smooth functioning of social
order depends on the preservation of these essentials. Otherwise, the order of
the community will collapse.”?

Accordingly, to understand further, for instance, let’s take the subject
of protection of life. There is a misconception that the only way to protect
human life is through the sanction of retaliation. This, too, causes the closure
of the broad perspective of the application of Shari‘ah. Ibn ‘Ashiir’s view about
retaliation to protect human life is worth mentioning here, and it gives a broad
perspective about the application of Shari‘ah. In his view, retribution (gisas) is
the weakest means for the protection of life, and he thought beyond the classical
view. Thus, he stresses the most important way of preserving life: taking
precautions before something happens, such as fighting and eliminating
epidemics. For example, ‘Umar bin al-Khattab refused to enter Syria when he
heard about the plague in the city of Amuas in order to preserve the lives of
Muslims.” Indeed, this view opens many ways for contemporary scholars to
generate new views on the preservation of life from a broader perspective.
Besides, Anis Ahmad stressed an important point which is more appropriate for
applying Shari"ah in the non-Muslim abode. He said that universal principles
of Shari‘ah, such as justice, equality, leniency, freedom, security, etc., can be
followed by any people regardless of religion. Thus, it is not necessary to
propagate them under the theme of application of Islamic Shari‘ah since Islamic
Sharrah 1s based on Tawhid. But he said that there is no harm at all, if anyone
wants to benefit from the principles of Shari'ah.”> Indeed, this broad
perspective of Shari'ah helps the Muslim minority community largely to be
accommodated peacefully and opens new rooms to collaborate with others
under common interests. Thus, the application of Shari*ah can be seen in two
different ways in a Muslim minority community. First, Shari‘ah guidelines
related to the Muslim community. Second, Shari'ah’s universal values and
principles related with the entire humanity and the universe.

"1 Al-Fasi, 41; seel also, Isma‘il al-Hasani, Nazariyyét..., 118.

2 Ab Hamid Al-Gazali, Al-Mustasfa min ‘Ilm al-Usil, Vol.1, 417-422; Tbn ‘Ashdr, ‘Treatese...,” (2006), 114.
3 Ibn ‘Ashdr, ‘Treatese...,” (2006), 114.

74 Ibid, 116.

75 Anis Ahmad, Crisis in the Muslim Mind Revisited, Zoom Meeting with IIIT students of [TUM, 21-04-2020,
20.00 pm —21.10 pm.
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Application of Shari‘ah

-

Objective based approach

-

Universal Magasid al- Shari‘ah - Preservation of faith, life, reason,
progeny and wealth

Protection and its means P Promotion and its means

Individual, Family, Society and National levels

Uniwversal principles and values such as justice, equality,
freedom, security, eliminating poverty etc.

Note: The above figure illustrates how the Magasid al-Shart'ah approach opens
expansive realms for the implementation of Shari"ah in a non-Muslim abode.

Besides, it is worth noting here that the preservation of universal
Magasid has two aspects: protection and promotion. For example, life is
protected by penalties for those who destroy it, while it is promoted by
maintaining good health.”® So, the application of Shari‘ah is possible in these
two areas. However, Ibrahim Ghanim pointed out that most of the writings on
Magasid al-SharT ah paid attention to the preservation by protection ‘Jdnib al-
‘adm’ in all five essentials.”” All these have led to the narrow perspective of
Shari*ah and its application. On the contrary, objective-based thinking creates
ample room for the Muslim minority community to apply Shari‘ah broadly.
Further, it takes the Muslim community away from an exclusive and closed
position to an inclusive and open position while paving the way for cooperation
and collaboration with other religious communities. Thus, it is highly
recommended for local scholars to broaden their views about the application of
Sharr ah through considering the Magasid perspective.

9. Conclusion:
Accordingly, the application of Shari‘ah in a non-Muslim abode is a very
academic subject, and it highly depends on the understanding of Shari‘ah, as
discussed above. In brief, the broad perception of Shari‘ah opens a wider space
for the application of Shari‘ah. Moreover, the broad perspective of Shari"ah
helps Muslim minorities to realize their rights and further extend their
contributions to other communities in the non-Muslim abode. Through this
latter perspective, they can be a ‘witness’ to Islam too. Therefore, the broad
and wider perspective of Shari‘ah is vital, mainly for minority communities, to
accommodate their life in a peaceful manner. This can be achieved through the
objectives (Magasid) based perspective of Shari'ah. In this connection, the
above discussion reveals that the Sri Lankan Muslim minority community
largely suffers due to the prevailing narrow perspective about Shari‘ah and its

76 Nyazee, 207.
77 Ghanim, 37.
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application. Therefore, it is acknowledged that they need a comprehensive and
broad perspective about Shari*ah to accommodate their life in their non-Muslim
abode. Hence, the above discussion discloses that the Magdsid al-Shari*ah
approach opens different ways for the application of Shari'ah and helps to
facilitate Muslims in the non-Muslim abode. Indeed, the Magasid approach
allows the Muslim minority community to be accommodated peacefully and
opens new rooms to collaborate with others under common interests. Also, it is
worth noting here that the dual faces of Magadsid, protection, and promotion,
broaden the perception about universal Magasid.

Furthermore, the Magasid approach transfers the Muslim community
from an exclusive and closed position to an inclusive and open place by paving
the way for cooperation and collaboration with other religious communities.
Consequently, this Magdsid approach helps improve the standard of life for
human beings. It calls towards objectives such as eliminating poverty,
protecting the environment, social welfare, ensuring justice and freedom, and
human rights. Hence, in this way, the application of Shari‘ah is taken under the
broad perspective. Also, since the Islamic Shari'ah is misunderstood and
limited to criminal punishments, the Magdsid viewpoint creates a broad
perspective about Shari'ah and opens new means for preserving the universal
Magdsid beyond the classical view. Eventually, the Magasid should be
generalized at a significant level, which is very important for a Muslim minority
community to find more areas for the application of Shari‘ah.
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