ABSTRAK

Disertasi dengan judul “Disparitas Penetapan Asal-Usul Anak Luar Nikah
Perspektif Maqasid al-Syari’ah Jamal al-Din ‘ Atiyyah dan hukum progresif” (Studi
di Pengadilan Agama Jombang, Pengadilan Agama Kota Kediri dan Pengadilan
Agama Surabaya) ini ditulis oleh Haris Hidayatulloh dengan Promotor Prof. Dr.
Iffatin Nur, M.Ag. dan Dr. H. Asmawi, M.Ag.

Kata Kunci: Disparitas, Penetapan, Asal-usul anak luar Nikah, Magqasid al-
Syari’ah , Jamal al-Din ‘Atiyyah, Hukum progresif ,

Anak luar nikah dengan perbagai problematikanya, tetap aktual untuk dikaji.
Dari perspektif HAM, setiap anak berhak mendapatkan pengakuan dan
perlindungan hukum tanpa memandang status kelahiran. Filosofi keadilan juga
menekankan perlakuan setara bagi setiap individu, termasuk anak luar nikah yang
mengalami ketidakadilan dalam mengakses hak asasinya. Dari perspektif humanis,
setiap anak terlepas dari latar belakangnya, memiliki nilai intrinsik dan ekstrinsik.
Dari filosifi tanggung jawab moral, masyarakat dan negara harus memastikan
bahwa setiap anak dilindungi dan memiliki kesempatan tumbuhkembang. Dalam
konteks filosofi keluarga, anak luar nikah sering mengalami kerumitan dalam
identitas dan hubungan keluarga. Penelitian ini mengksplore bagaimana penetapan
status hukum dapat berimplikasi pada perolehan identitas, hubungan dan hak
keperdataan anak. Signifikansi penelitian diharapkan menimilisir ketimpangan,
ketidakadilan dan streotype. Secara berkelanjutan, diharapkan terjadi perubahan
paradigma sosial, masyarakat menerima keberadaan anak luar nikah dan
mempromosikan nilai-nilai inklusivitas. Salah satu upaya emansipatoris negara,
direpresentasinkan melalui Putusan MK No Mahkamah Konstitusi (MK) No
46/PUU-VIII/2010, anak yang lahir di luar perkawinan selain mempunyai
hubungan perdata dengan ibu dan keluarga ibunya juga mempunyai hubungan
perdata dengan ayah dan keluarga ayahnya. Meski kontek putusan adalah persoalan
pernikahan sirri, namun putusan MK bersifat final, berkekuatan hukum tetap dan
tidak hanya berlaku pada pihak berperkara tetapi berlaku umum. Hal menarik yang
peneliti temukan pada permohonan penetapan asal usul anak luar nikah adalah para
pemohon tidak pernah melakukan pernikahan baik secara Agama mapun Negara.
Di Jawa Timur, terdapat tiga Pengadilan Agama yang mengabulkan permohonan
tersebut diantara Pengadilan Agama Jombang, Kota Kediri dan Surabaya.

Rumusan masalah dalam disertasi ini adalah: 1) Bagaimana dan mengapa
terjadi disparitas amar penetapan asal-usul anak luar nikah oleh hakim Pengadilan
Agama Jombang, Pengadilan Agama Kota Kediri dan Pengadilan Agama Surabaya.
2) Bagaimana legal reasoning atau pertimbangan hukum dalam penetapan asal-usul
anak luar nikah oleh hakim Pengadilan Agama Jombang, Pengadilan Agama Kota
Kediri dan Pengadilan Agama Surabaya. (3) Bagaimana disparitas penetapan asal-
usul anak luar nikah oleh hakim Pengadilan Agama Jombang, Pengadilan Agama
Kota Kediri dan Pengadilan Agama Surabaya dalam perspektif Maqasid al-syari’ah
Jamal al-din ‘Atiyyah dan hukum progresif.

Penelitian field research ini menggunakan pendekatan kualitatif. Sumber
data primer dieksplore melalui deep interview pada hakim yang menetapkan
perkara. Sumber sekunder dieksplore melalui studi dokumentasi pada penetapan
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perkara. Analisis data menggunakan model Miles dan Huberman. Pengecekan
keabsahan data melalui trianggulasi dan Forum Group Dicussion.

Hasil penelitian menjelaskan bahwa (1) Disparitas penetapan asal-usul anak
luar nikah oleh tiga Pengadilan Agama diatas adalah hakim Pengadilan Agama
Jombang menetapkan bahwa anak luar nikah dengan kedua orangtuanya memiliki
hubungan keperdataan secara sempurna yaitu adanya hubungan nasab, yang
meliputi hak pengasuhan, hak nafkah, hak waris dan hak perwalian. Sedangkan
Pengadilan Agama Kota Kediri dan Surabaya menetapkan bahwa anak luar nikah
dengan kedua orangtuanya memiliki hubungan keperdataan secara terbatas yaitu
berupa tanggungjawab seorang ayah kepada anaknya dalam memenuhi kebutuhan
hidupnya seperti pemeliharaan anak, pemenuhan nafkah dan pemenuhan
pendidikan. Sedangkan disparitas penetapan asal-usul anak luar nikah
dilatarbelakangi oleh beberapa hal; Pertama, perbedaan pilihan madzhab figih
yang dijadikan dasar dalam menetapkan asal usul anak luar nikah. Kedua,
perbedaan persepsi dan interpretasi dalam memahami makna frasa anak yang
dilahirkan di luar perkawinan dalam putusan MK No. 46/PUU-VIII/2010. Ketiga,
Independensi dan kebebasan hakim dalam mengadili perkara. (2) Legal reasoning
atau pertimbangan hukum dalam penetapan asal usul anak luar nikah oleh hakim
Pengadilan Agama Jombang merujuk pada Putusan MK No 46/PUU-VI111/2010
tentang anak luar nikah; Pasal 7 ayat 1, pasal 27 dan pasal 28 Undang-undang
Nomor 23 Tahun 2002 tentang perlindungan anak. Legal reasoningnya adalah
upaya perlindungan hukum terhadap anak, pencegahan kemudharatan yang lebih
besar dan upaya pewujudan kepentingan terbaik bagi anak. Hakim Pengadilan
Agama Kota Kediri merujuk pada pasal 103 ayat 1 dan 2 Kompilasi Hukum Islam
dan Putusan MK No 46/PUU-VIII/2010 tentang anak luar nikah. Legal
reasoningnya adalah upaya perlindungan hukum terhadap anak, pemenuhan HAM
dan pemenuhan keadilan. Hakim Pengadilan Agama Surabaya merujuk pada pasal
280 KUHPerdata, pasal 1 ayat 2 Undang-undang Nomor 23 Tahun 2002 Tentang
Perlindungan Anak, Putusan MK No 48/PUU-VI1/2010 tentang anak luar nikah,
dan pendapat Roscoe Pound “ Law is tool of social engineering”. Legal
reasoningnya adalah upaya perlindungan hukum terhadap anak, pemenuhan
keadilan dan pencegahan kemudharatan. (3) Dalam perspektif Maqasid al-Syari’ah
Jamal al-Din ‘Atiyyah, disparitas penetapan hakim berkesesuain dengan beberapa
dictum; (Hifz al-Nafs) terjaganya jiwa, (Hifz al-‘ird) terjaganya kehormatan,
harkat dan martabat, (Hifz al-nasab) terjaga nasab, (lgamah al-‘adl) penegakan
keadilan, dan (A/-himayah al-dauliyah lihuquq al-insani), perlindungan negara atas
HAM. Dalam prespektif hukum progresif, penetapan hakim Pengadilan Agama
berupaya mewujudkan kepentingan terbaik bagi anak, tidak tektualis literalis,
bergeser dari lus constitutum menuju lus Constituendum. Para hakim telah
mereinterpretasi berbagai peraturan perundang-undangan dan mempertimbangkan
peristiwa konkret yang dihadapi, serta mengaktualisasikan ruh hukum
(kemaslahatan) sesuai ruang dan waktu.

Dari ketiga kesimpulan diatas, penulis mewarkan teori keadilan inklusif-
transformatif-progresif, teori ini dapat didiskripsikan sebagai upaya integrasi
prinsip magqasid, yang menekankan pada tujuan menjaga kemaslahatan dan
keadilan sosial, dengan hukum progresif yang mendorong perubahan berdasarkan
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konteks dan kebutuhan masyarakat. Teori keadilan inklusif menekankan
pentingnya memberikan perlindungan dan pengakuan hukum kepada anak luar
nikah sebagai bentuk keadilan sosial yang inklusif. Teori keadilan transformatif
menjelaskan bagaimana hukum dapat berfungsi tidak hanya sebagai norma tetapi
juga sebagai agen transformasi sosial yang berkontribusi pada penerimaan dan
perlakuan adil terhadap anak luar nikah. Teori keadilan progresif, menekankan pada
pentingnya memahami konteks sosial, budaya, dan ekonomi dalam penetapan anak
luar nikah dan nalar prefentif dalam pencegahan hal yang lebih madharat.
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ABSTRAK

Dissertation entitled “The Disparity of Pedigree Determination of Child Born
Out of Wedlock Based on Magasid al-Syari’ah Jamal al-Din ‘Atiyyah Perspective
and Progressive Law (Study in Jombang Religious Court, Kediri City Religious
Court, and Surabaya Religious Court)” is written by Haris Hidayatulloh, Supervisor
Prof. Dr. Iffatin Nur, M.Ag. dan Dr. H. Asmawi, M.Ag.
Keyword: Disparity, Determination, Pedigree of Child Born Out of Wedlock,
Magasid al-Syari’ah , Jamal al-Din ‘Atiyyah. Progressive Law

The various problems of child born out of Wedlock remain to be relevant
discussion. Based on human right perspective, every child has a right to have legal
recognition and protection, notwithstanding of birth status. Furthermore, the
philosophy of justice emphasizes equal conduct for every individual, including
illegitimate children who got injustice in accessing their basic rights. Additionally,
based on a humanist perspective, every child notwithstanding of their background
has their intrinsic and extrinsic value. Moreover, from the philosophy of moral
responsibility, society and the state must ensure that every child is protected and
has the opportunity to grow and develop. Meanwhile, in the context of family
philosophy, child born out of wedlock often get complexities in identity and family
relationships.

This study explores how the determination of legal status will impact on the
procurement of identity, relationships and civil rights of children. Besides, the
significance of the study is, it is expected to minimize inequality, injustice and
stereotypes. Furthermore, sustainability, it is also expected that there will be a
change in the social paradigm, and society may accept the existence of illegitimate
children and promotes inclusive values.

In the other hand, one of the state's emancipatory efforts, was represented through
the Constitutional Court Decision No. 46/PUU-VIII/2010, that children born out of
wedlock, has a civil relationship with their mother and their mother's family, as
well as with their father and their father's family.

Although the context of the decision is the issue of unregistered marriage, the
Constitutional Court's decision (MK) is final, and it has permanent legal force and
it does not merely apply to the parties but it is generally applicable.

An interesting thing found in the application for determining the origin of
illegitimate children is that the applicants have never been married either religiously
or state-wise. In East Java, there are three Religious Courts that have granted the
application, they are among the Religious Courts of Jombang, Kediri City and
Surabaya.
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The formulation of the problem in this study is: 1) How and why did a disparity
occur in the determination of the origin of child born out of wedlock by judges at
the Jombang Religious Court, the Kediri City Religious Court and the Surabaya
Religious Court. 2) How is the legal reasoning or legal consideration in determining
the origin of child born out of wedlock by judges at the Jombang Religious Court,
the Kediri City Religious Court and the Surabaya Religious Court. (3) How is the
disparity in determining the origin of illegitimate children by judges at the Jombang
Religious Court, the Kediri City Religious Court and the Surabaya Religious Court
from the perspective of Magasid al-syari'ah Jamal al-Din 'Atiyyah and progressive
law.

This field research employed a qualitative approach. Primary data sources were
explored through in-depth interviews with judges who determine cases. Secondary
sources were explored through documentation studies on case determination. Data
analysis used the Miles and Huberman model. While for checking the validity of
data, it used through triangulation and Forum Group Discussion.

The results of the study explain that (1) The disparity in determining the origin of
child born out of wedlock by the three Religious Courts above is that the judge of
the Jombang Religious Court determined that child born out of wedlock with both
parents have a perfect civil relationship, which is called a lineage relationship, that
includes custody rights, support, inheritance right and guardianship right.
Meanwhile, the Religious Courts of Kediri and Surabaya City determined that
illegitimate children with both parents have a limited civil relationship, in the form
of a father's responsibility to his child in fulfilling his life needs such as child care,
provision of support and provision of education.

Meanwhile, the disparity in determining the origin child born out of wedlock is due
to several issues; First, is the differences in the choice of Islamic jurisprudence
schools of thought used as the basis for determining the origin of child born out of
wedlock.

Second is the differences in perception and interpretation in understanding the
meaning of the phrase children born outside of marriage in the Constitutional Court
Decision (MK) Number. 46/PUU-VIII/2010.

Third, the independence and freedom of judges in adjudicating cases. (2) Legal
reasoning or legal considerations in determining the origin of illegitimate children
by judges at the Jombang Religious Court refer to the Constitutional Court Decision
(MK) Number. 46/PUU-VIII/2010 concerning child born out of wedlock; Article 7
paragraph 1, Article 27 and Article 28 of Law Number 23 of 2002 concerning child
protection. The legal reasoning is an effort to protect children legally, prevent
greater harm and realize the best interests of children.

Meanwhile, the Religious Court Judge of Kediri City refers to Article 103 paragraph
1 and 2 of the Compilation of Islamic Law and Constitutional Court Decision (MK)
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Number. 46/PUU-VIII/2010 concerning child born out of wedlock. The legal
reasoning is an effort to protect children legally, fulfill human rights and fulfill
justice. Furthermore, the Religious Court Judge of Surabaya refers to Article 280 of
the Civil Code, Article 1 paragraph 2 of Law Number 23 of 2002 concerning Child
Protection, Constitutional Court Decision (MK) Number. 48/PUU-VII/2010
concerning child born out of wedlock, and Roscoe Pound's opinion "Law is a tool
of social engineering". The legal reasoning is an effort to protect children legally,
fulfill justice and prevent harm.

Furthermore, (3) In the perspective of Jamaluddin Atiyah's magashid sharia, the
disparity in the determination of judges is in accordance with several dictums; (Hifz
al-Nafs) maintaining the soul, (Hifz al-‘ird) maintaining honor, dignity and honor,
(Hifz al-nasab) maintaining lineage, (Igamah al-‘adl) upholding justice, and (Al-
himayah al-dauliyah lihuquq al-insani), state protection of human rights. In the
perspective of progressive law, the determination of Religious Court judges seeks
to realize the best interests of children, not literalist textualism, shifting from lus
constitutum to Ius Constituendum. The judges have reinterpreted various laws and
regulations and considered the concrete events faced, and actualized the spirit of
the law (welfare) according to space and time.

Based on the three conclusions above, the author offers an inclusive-transformative-
progressive theory of justice. This theory can be described as an effort to integrate
the principle of magashid, which emphasizes the goal of maintaining welfare and
social justice, with progressive law that encourages change based on the context
and needs of society. The inclusive justice theory emphasizes the importance of
providing legal protection and recognition to child born out of wedlock as a form
of inclusive social justice. The transformative justice theory explains how the law
can function not only as a norm but also as an agent of social transformation that
contributes to the acceptance and fair treatment for child born out of wedlock. The
progressive justice theory emphasizes the importance of understanding the social,
cultural, and economic context in determining child born out of wedlock and
preventive thinking in preventing more harmful things.
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