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Data Komnas Perempuan menunjukkan tingginya angka perceraian dan
kekerasan berbasis gender yang dialami perempuan, baik dalam ranah personal
maupun negara, yang dipengaruhi oleh faktor struktural seperti budaya patriarki,
ketimpangan gender, serta keterbatasan akses perempuan terhadap keadilan,
sehingga menempatkan perempuan sebagai kelompok rentan dalam sistem hukum.
Dalam konteks tersebut, Mahkamah Agung menerbitkan Perma Nomor 3 Tahun
2017 sebagai pedoman untuk menjamin perlindungan, kesetaraan, dan non-
diskriminasi terhadap perempuan berhadapan dengan hukum, sekaligus
menegaskan peran hakim khususnya di lingkungan Peradilan Agama Malang Raya
dan di wilayah Kediri dalam mewujudkan keadilan yang responsif terhadap kondisi
sosial dan pengalaman perempuan.

Fokus dan pertanyaan penelitian ini adalah: 1) Bagaimana diskresi hakim
pada perkara perempuan berhadapan dengan hukum di Pengadilan Agama Malang
Raya dan di wilayah Kediri?; dan 2) Bagaimana diskresi hakim pada perkara
perempuan berhadapan dengan hukum dalam perspektif keadilan?

Metode penelitian yang digunakan adalah empiris atau studi sosiolegal
dengan pendekatan kualitatif, melalui wawancara terstrukruk dengan hakim, dan
analisis putusan di Pengadilan Agama Kota Malang, Kota Kediri, Kabupaten Kediri
dan Kabupaten Malang; dengan data primer, berupa: informasi tentang diskresi
hakim terhadap perempuan oleh informan dan data sekunder berupa: buku atau
literatur, jurnal ilmiah, hasil penelitian terdahulu dan website Pengadilan Agama
Kota Malang, Kabupaten Kediri, Kota Kediri, dan Kabupaten Malang dianalisis
dengan menggunakan teori keadilan John Rawls dan konsep keadilan hakiki Nur
Rofiah melalui tahapan kondensasi data, penyajian data, dan penarikan kesimpulan
serta diuji keabsahannya melalui triangulasi sumber, teknik, dan waktu.

Hasil penelitian menunjukkan bahwa: 1) Diskresi hakim di Pengadilan
Agama Malang Raya dan wilayah Kediri dilaksanakan melalui penggunaan
kewenangan ex officio dalam perkara cerai talak, cerai gugat, dan permohonan izin
poligami seperti pembebanan natkah iddah, mut’ah, nafkah madhliyah, dan nafkah
anak, meskipun tidak secara eksplisit dimohonkan oleh Perempuan; dan 2)
Penggunaan diskresi ini mencerminkan prinsip justice as fairness oleh John Rawls
serta penafsiran hukum yang responsif terhadap pengalaman biologis dan sosial
perempuan sebagaimana dikemukakan oleh Nur Rofiah.
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Data from the National Commission on Violence against Women (Komnas
Perempuan) indicate a persistently high rate of divorce and gender-based violence
experienced by women, both in the private and state domains. These conditions are
closely linked to structural factors such as patriarchal culture, gender inequality,
and limited access to justice, which collectively position women as a vulnerable
group within the legal system. In response to these realities, the Supreme Court
issued Supreme Court Regulation (PERMA) Number 3 of 2017 as a guideline to
ensure protection, equality, and non-discrimination for women in conflict with the
law, while also reaffirming the role of judges particularly within the Religious
Courts of the Malang Raya area and the Kediri region in realizing justice that is
responsive to women’s social conditions and lived experiences.

This study is guided by two main research questions: (1) How is judicial
discretion applied in cases involving women in conflict with the law in the
Religious Courts of Malang Raya and the Kediri region?; and (2) How is such
judicial discretion viewed from the perspective of justice?

This research employs an empirical or socio-legal approach with a qualitative
methodology, utilizing structured interviews with judges and an analysis of court
decisions from the Religious Courts of Malang City, Kediri City, Kediri Regency,
and Malang Regency. Primary data consist of information obtained from judicial
informants regarding the exercise of judicial discretion, while secondary data
include books, academic journals, previous research findings, and official websites
of the respective Religious Courts. Data analysis is conducted using John Rawls’s
theory of justice and Nur Rofiah’s concept of substantive justice, through stages of
data condensation, data display, and conclusion drawing, with validity ensured
through source, technique, and time triangulation.

The findings reveal that: (1) judicial discretion in the Religious Courts of
Malang Raya and the Kediri region is exercised through ex officio authority in cases
of divorce by repudiation, divorce by lawsuit, and applications for polygamy
permits, including the imposition of iddah maintenance, mut’ah, unpaid marital
maintenance, and child support, even when such claims are not explicitly requested
by women; and (2) the exercise of this discretion reflects the principle of justice as
fairness as articulated by John Rawls, as well as a form of legal interpretation that
is responsive to the biological and social experiences of women, as proposed by
Nur Rofiah.
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