ABSTRAK
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Penelitian ini dilatarbelakangi oleh pengaturan baru mengenai kohabitasi
dalam KUHP 2023, yang sebelumnya tidak diatur eksplisit KUHP lama.
Pengaturan ini respons atas maraknya hidup bersama tanpa ikatan pernikahan di
kalangan generasi muda, dengan tujuan menegakkan ketertiban sosial dan nilai
kesusilaan melalui sanksi hukum. Penelitian ini mengkaji pengaturan kohabitasi
melalui perspektif gowa’id fighiyyah sebagai kerangka metodologis hukum Islam
untuk menilai kesesuaian hukum pidana nasional dengan prinsip dasar Islam.
Rumusan masalah penelitian ini meliputi: (1) Bagaimana pengaturan kohabitasi
menurut KUHP 2023, dan (2) Bagaimana pengaturan kohabitasi dalam KUHP 2023
ditinjau dari perspektif gowa ’id fighiyyah.

Penelitian ini menggunakan pendekatan yuridis normatif dengan jenis studi
pustaka. Pendekatan yang diterapkan meliputi pendekatan perundang-undangan
(statute approach) terhadap KUHP 2023 dan pendekatan filosofis untuk mengkaji
doktrin hukum. Data dikumpulkan dari bahan hukum primer meliputi KUHP 2023
Pasal 412 dan UU Perkawinan serta bahan hukum sekunder meliputi; literatur,
jurnal, dan pendapat pakar terkait kohabitasi dan gowa 'id fighiyyah. Analisis data
dilakukan melalui analisis isi dengan menggabungkan penalaran induktif (dari fakta
ke generalisasi) dan deduktif (dari prinsip umum ke kesimpulan khusus) untuk
menganalisis pengaturan kohabitasi dalam perspektif gowa 'id fighiyyah.

Hasil penelitian ini, menunjukkan bahwa: (1) Pengaturan kohabitasi dalam
KUHP 2023 Pasal 412 mencerminkan upaya menyeimbangkan perlindungan moral,
penghormatan privasi, dan prinsip keadilan, di mana proses hukum hanya dapat
dilakukan atas pengaduan keluarga inti. Ancaman pidananya yang ringan lebih
bersifat edukatif untuk menjaga kehormatan, ketertiban sosial, dan keutuhan
keluarga. (2) Ditinjau dari perspektif qawa ‘id fighiyyah, pengaturan tersebut sejalan
dengan kaidah al-Dharar yuzal menunjukkan kesesuaian komitmen negara dalam
bertindak preventif mencegah kerusakan (mafsadah) yang timbul dari praktik
kohabitasi, seperti ancaman terhadap keutuhan keluarga, degradasi moral, dan
ketidakjelasan garis keturunan, pada tasarruf al-imam ‘ala ar-ra‘iyyah manitun
bil-maslakah secara nyata menolak mafsadah yang timbul akibat kohabitasi dan
berorientasi pada kemaslahatan yang nyata, adil, dan proporsional, dan Dar’ al-
Mafasid Muqgaddam ‘ala Jalb al-Masalih sejalan dengan KUHP 2023 karena
menempatkan pencegahan mafsadat sebagai prioritas utama dalam rangka menjaga
kemaslahatan umum masyarakat.
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ABSTRACT
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This study is motivated by the new provisions on cohabitation in the 2023
Criminal Code, which were not explicitly regulated in the old Criminal Code. These
provisions are a response to the widespread phenomenon of living together without
marriage among the younger generation, with the aim of upholding social order and
moral values through legal sanctions. This study examines the regulation of
cohabitation through the perspective of relevant qowa'id fighiyyah as a
methodological framework of Islamic law to assess the compatibility of national
criminal law with the basic principles of Islam. The research questions in this study
include: (1) How is cohabitation regulated according to the 2023 Criminal Code,
and (2) How is the regulation of cohabitation in the 2023 Criminal Code viewed
from the perspective of Qowa'id Fighiyyah?

This study uses a normative legal approach with a literature review. The
approaches applied include a statute approach to the 2023 Criminal Code and a
philosophical approach to examine legal doctrines. Data was collected from
primary legal materials, including Article 412 of the 2023 Criminal Code and the
Marriage Law, as well as secondary legal materials, including literature, journals,
and expert opinions related to cohabitation and qowa'id fighiyyah. Data analysis
was conducted through content analysis by combining inductive reasoning (from
facts to generalizations) and deductive reasoning (from general principles to
specific conclusions) to analyze the suitability of the cohabitation from the
perspective of qowa'id fighiyyah.

The results of this study show that: (1) The regulation of cohabitation in
Article 412 of the 2023 Criminal Code reflects an effort to balance moral protection,
respect for privacy, and the principle of justice, whereby legal proceedings can only
be initiated upon complaint by the immediate family. The light criminal penalties
are more educational in nature, aimed at maintaining honor, social order, and family
integrity. (2) From the perspective of qawa‘id fighiyyah, this regulation is in line
with the principle of al-Dharar yuzal, which demonstrates the state's commitment
to taking preventive action against the harm (mafsadah) arising from cohabitation,
such as threats to family integrity, moral degradation, and uncertainty of lineage. in
tasarruf al-imam ‘ala ar-ra‘iyyah manttun bil-maslahah, it explicitly rejects the
mafsadah arising from cohabitation and is oriented towards real, fair, and
proportional interests, and Dar' al-Mafasid Mugaddam 'ala Jalb al-Masalih is in line
with the 2023 Criminal Code because it places the prevention of mafsadat as a top
priority in order to maintain the public interest of society.
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