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Penelitian ini dilatarbelakangi oleh fenomena meningkatnya pengabaian
terhadap prosedur pembentukan undang-undang dalam praktik ketatanegaraan di
Indonesia. Padahal prosedur pembentukan undang-undang sejatinya merupakan
fondasi penting untuk menjamin agar kewenangan legislasi tidak dijalankan
secara sewenang-wenang serta tetap berorientasi pada prinsip negara hukum dan
konstitusionalisme. Meskipun konstitusi telah memberikan kewenangan kepada
Mahkamah Konstitusi sebagai mekanisme pengawasan melalui pengujian formil
undang-undang, dalam praktiknya pelaksanaan kewenangan tersebut masih
menunjukkan berbagai keterbatasan. Hal ini tercermin dari rendahnya tingkat
keberhasilan permohonan uji formil yang dikabulkan oleh Mahkamah Konstitusi,
di tengah kecenderungan pembentukan undang-undang yang mengarah pada
praktik abusive lawmaking.

Dari persoalan tersebut, rumusan masalah yang ingin diangkat dalam
penelitian ini yakni: (1) Bagaimana problematika dan tantangan pembuktian
dalam perkara pengujian formil undang-undang di Mahkamah Konstitusi; (2)
Bagaimana prospek dan relevansi penerapan mekanisme pembuktian terbalik
dalam pengujian formil di Mahkamah Konstitusi; serta (3) Bagaimana
rekonstruksi hukum acara Mahkamah Konstitusi untuk mengakomodir
pembuktian terbalik dalam pengujian formil.

Metode penelitian yang digunakan adalah penelitian hukum yuridis normatif
dengan pendekatan perundang-undangan, konseptual, dan analitis. Data penelitian
diperoleh melalui studi kepustakaan terhadap peraturan perundang-undangan,
putusan Mahkamah Konstitusi, serta literatur hukum yang relevan. Analisis bahan
hukum dilakukan secara deskriptif-normatif melalui penafsiran gramatikal,
sistematis serta ekstensif guna mengkaji problematika pembuktian serta relevansi
penerapan pembuktian terbalik dalam pengujian formil undang-undang..

Hasil penelitian ini menunjukkan bahwa (1) Problematika utama dalam
pengujian formil undang-undang terletak pada ketidakseimbangan beban
pembuktian yang secara dominan dibebankan kepada Pemohon, sementara alat
bukti yang krusial justru berada dalam penguasaan pembentuk undang-undang.
Kondisi tersebut menyebabkan posisi Pemohon berada dalam keadaan yang tidak
setara dan berimplikasi pada rendahnya tingkat keberhasilan pengujian formil. (2)
Penerapan mekanisme pembuktian terbalik meski lebih dikenal dalam sistem
peradilan pidana namun dinilai tetap memiliki prospek yang kuat dalam konteks
ketatanegaraan untuk menjawab kesulitan pembuktian sekaligus memperkuat
fungsi pengujian formil sebagai instrumen pengawasan konstitusional. Meskipun
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begitu, pembuktian terbalik yang dilakukan secara absolut (reversal burden of
proof) akan bertentangan dengan prinsip-prinsip dasar dalam hukum acara MK.
Oleh karenanya agar tetap relevan dengan prinsip-prinsip dalam peradilan MK
maka lebih tepat apabila yang digunakan ialah pembuktian terbalik dengan
menggeser beban pembuktian (shifting burden of proof). (3) Agar mekanisme
tersebut dapat diterapkan secara efektif dan memiliki legitimasi yuridis,
diperlukan rekonstruksi hukum acara Mahkamah Konstitusi, terutama melalui
pemisahan rezim pembuktian antara pengujian materil dan pengujian formil,
pengaturan akibat hukum atas ketidakpatuhan pembentuk undang-undang
terhadap perintah Mahkamah Konstitusi, reformulasi kedudukan Presiden dan
DPR sebagai pihak yang berkewajiban membuktikan ketaatan prosedural dalam
proses pembentukan undang-undang, serta penambahan kategori Alat Bukti
Permulaan sebagai bagian dari klasifikasi alat bukti yang selama ini telah dikenal.
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ABSTRACT

This thesis, “The Dilemma of Evidence in Formal Review at the
Constitutional Court: Assessing the Prospects of Reverse Burden of Proof,” was
written by Adam Imam Hamdana, Student ID No. 1860103221090, under the
supervision of Indri Hadisiswati, S.H., M.H.

Keywords: Formal Review of Legislation, Burden of Proof, Legislative
Process, Constitutional Court, Reverse Burden of Proof

This research is motivated by the phenomenon of increasing disregard for
legislative procedures in Indonesia’s constitutional practice. In reality, legislative
procedures are an essential foundation to ensure that legislative authority is not
exercised arbitrarily and remains oriented toward the principles of the rule of law
and constitutionalism. Although the constitution grants the Constitutional Court
the authority to oversee this through the formal review of laws, in practice, the
implementation of this authority still shows various limitations. This is reflected
in the low success rate of formal review petitions granted by the Constitutional
Court, amid a trend of lawmaking that leans toward abusive practices.

From these issues, the research questions to be addressed in this study are: (1)
What are the problems and challenges of proof in cases of formal review of laws
at the Constitutional Court; (2) What are the prospects and relevance of applying
a reverse burden of proof mechanism in formal review at the Constitutional
Court; and (3) How can the Constitutional Court's procedural law be
reconstructed to accommodate reverse burden of proof in formal review.

The research method used is normative legal research with statutory,
conceptual, and analytical approaches. Research data was obtained through
library studies of legislation, Constitutional Court decisions, and relevant legal
literature. Legal materials were analyzed descriptively and normatively using
grammatical, systematic, and extensive interpretation to examine the problems of
proof and the relevance of applying a reverse burden of proof in the formal
review of laws.

The results of this study indicate that: (1) The primary issue in formal judicial
review of statutes lies in the imbalance of the burden of proof, which is
predominantly imposed on the Petitioner, while crucial evidence is in fact under
the control of the law-making authorities. This condition places the Petitioner in
an unequal position and results in a low success rate of formal review petitions.
(2) Although the mechanism of reverse burden of proof is more commonly
recognized in criminal justice systems, it is considered to have strong prospects
within the constitutional context to address evidentiary difficulties and to
strengthen the function of formal review as an instrument of constitutional
oversight. However, the application of an absolute reversal of the burden of proof
would contradict the fundamental principles of procedural law before the
Constitutional Court. Therefore, in order to remain consistent with the principles
governing Constitutional Court proceedings, it would be more appropriate to
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adopt a shifting burden of proof mechanism instead. (3) For this mechanism to be
implemented effectively and to possess juridical legitimacy, a reconstruction of
the Constitutional Court’s procedural law is necessary. This includes, in
particular, separating the evidentiary regimes between substantive review and
formal review, regulating the legal consequences of non-compliance by the law-
making authorities with orders of the Constitutional Court, reformulating the
position of the President and the House of Representatives as parties obliged to
prove procedural compliance in the law-making process, and introducing a new
category of Prima Facie Evidence as part of the classification of evidentiary
instruments currently recognized.
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