ABSTRAK

Skripsi dengan judul “Implikasi Hukum Kematian Terdakwa Terhadap Harta Hasil
Korupsi Dalam Perspektif Hukum Positif dan Hukum Islam” ini ditulis oleh Nadya
Zahrani, NIM 1860103222189, dengan pembimbing Bapak Ahmad Yuzki Arifian
Nawafi’. M.IP.

Kata Kunci: Kematian Terdakwa, Harta Hasil Korupsi, Hukum Positif, Hukum Islam,
Perampasan Aset.

Penelitian ini dilatarbelakangi oleh munculnya persoalan hukum ketika terdakwa
tindak pidana korupsi meninggal dunia sebelum proses peradilan memperoleh putusan
berkekuatan hukum tetap. Kondisi tersebut mengakibatkan gugurnya penuntutan
pidana, namun di sisi lain menimbulkan ketidakjelasan mengenai status harta hasil
korupsi yang ditinggalkan. Hal ini memunculkan pertanyaan penting, apakah negara
masih memiliki kewenangan untuk memulihkan kerugian keuangan negara serta
bagaimana kedudukan harta tersebut menurut perspektif hukum Islam. Permasalahan
ini menjadi penting karena korupsi tidak hanya merugikan negara secara finansial,
tetapi juga berdampak pada keadilan sosial dan kesejahteraan masyarakat.

Penelitian ini mengkaji tiga rumusan masalah, yaitu: (1) Implikasi hukum
kematian terdakwa terhadap harta hasil korupsi dalam perspektif hukum positif; (2)
Pengelolaan atau pengembalian harta hasil tindak pidana korupsi ketika pelaku
meninggal dunia dalam perspektif hukum islam; dan (3) Perbandingan antara prinsip
hukum positif dan hukum Islam dalam penyelesaian harta hasil korupsi akibat kematian
terdakwa.

Metode penelitian yang digunakan adalah penelitian yuridis normatif dengan
pendekatan perundang-undangan dan pendekatan konseptual. Data yang digunakan
bersumber dari studi kepustakaan, berupa peraturan perundang-undangan, buku, jurnal
ilmiah, serta literatur yang relevan dengan objek penelitian. Analisis data dilakukan
secara deskriptif-analitis dengan mengkaji ketentuan hukum positif dan prinsip hukum
islam secara sistematis.

Hasil penelitian menunjukkan bahwa: (1) Implikasi hukum kematian terdakwa
terhadap harta hasil korupsi dalam perspektif hukum positif, kematian terdakwa
mengakibatkan gugurnya penuntutan pidana sebagaimana diatur dalam Pasal 77
KUHP. Namun demikian, negara tetap dapat menuntut pengembalian kerugian
keuangan negara melalui mekanisme gugatan perdata terhadap ahli waris berdasarkan
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ketentuan perundang-undangan. Selain itu, penerapan konsep Non-Conviction Based
Asset Forfeiture menjadi alternatif untuk merampas aset hasil korupsi tanpa harus
menunggu putusan pidana. (2) Pengelolaan atau pengembalian harta hasil tindak
pidana korupsi ketika pelaku meninggal dunia dalam perspektif hukum Islam, harta
hasil korupsi dikategorikan sebagai mal al-haram yang tidak sah dimiliki maupun
diwariskan. Prinsip magasid al-syariah, khususnya hifz al-mal, menegaskan bahwa
harta yang diperoleh secara batil wajib dikembalikan kepada pihak yang berhak, yaitu
negara sebagai representasi masyarakat yang dirugikan. (3) Perbandingan antara
hukum positif dan hukum islam menunjukkan adanya Persamaan tujuan, yakni
pemulihan kerugian negara dan pengembalian harta yang diperoleh secara tidak sah.
Perbedaannya terletak pada dasar filosofis dan mekanisme yang digunakan, di mana
hukum positif menekankan jalur perdata dan mekanisme perampasan aset, sedangkan
hukum Islam menekankan aspek moral dan kewajiban mengembalikan harta haram
demi kemaslahatan umum.

XXV



ABSTRAC

This thesis entitled “Legal Implications of the Death of a Defendant on Assets Derived
from Corruption in the Perspective of Positive Law and Islamic Law” is written by
Nadya Zahrani, Student ID 1860103222189, under the supervision of Mr. Ahmad Yuzki
Arifian Nawafi’, M.IP.

Keywords: Death of Defendant, Assets from Corruption, Positive Law, Islamic Law,
Asset Forfeiture.

This research is motivated by the emergence of legal issues when a defendant
in a corruption case dies before the judicial process reaches a final and binding
decision. This condition results in the termination of criminal prosecution, but on the
other hand creates uncertainty regarding the status of assets derived from corruption
left behind. This raises an important question as to whether the state still has the
authority to recover state financial losses and how the status of such assets is viewed
from the perspective of Islamic law. This issue is important because corruption not only
causes financial losses to the state but also affects social justice and public welfare.

This study examines three problem formulations: (1) the legal implications of
the death of a defendant on assets derived from corruption in the perspective of positive
law; (2) the management or return of assets resulting from corruption when the
perpetrator dies in the perspective of Islamic law; and (3) a comparison between the
principles of positive law and Islamic law in resolving assets derived from corruption
due to the death of the defendant.

The research method used is normative juridical research with a statutory
approach and a conceptual approach. The data used are derived from library research,
including laws and regulations, books, scientific journals, and literature relevant to the
research object. Data analysis is conducted descriptively-analytically by systematically
examining provisions of positive law and principles of Islamic law.

The results of the study indicate that: (1) The legal implication of the
defendant’s death on assets derived from corruption in the perspective of positive law
is that the death of the defendant results in the termination of criminal prosecution as
stipulated in Article 77 of the Criminal Code. However, the state can still pursue the
recovery of state financial losses through civil lawsuits against the heirs based on
statutory provisions. In addition, the application of the Non-Conviction Based Asset
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Forfeiture concept becomes an alternative to confiscate assets derived from corruption
without waiting for a criminal conviction. (2) The management or return of assets
resulting from corruption when the perpetrator dies in the perspective of Islamic law
shows that such assets are categorized as mal al-haram, which are illegitimate to be
owned or inherited. The principle of magasid al-sharia, particularly hifz al-mal,
emphasizes that assets obtained unlawfully must be returned to the rightful party,
namely the state as a representation of the affected society. (3) The comparison between
positive law and Islamic law shows a similarity in objectives, namely the recovery of
state losses and the return of unlawfully obtained assets. The difference lies in the
philosophical basis and mechanisms used, where positive law emphasizes civil
remedies and asset forfeiture mechanisms, while Islamic law emphasizes moral aspects
and the obligation to return unlawful assets for the sake of public welfare.
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