ABSTRAK

Skripsi dengan judul “Analisis Surat Edaran Dirjen Bimas Islam No. P-
005/DJ.111/Hk.00.7/10/2021 tentang Pernikahan dalam Masa Idah Istri Perspektif
Teori Kepastian Hukum dan Keadilan” ini ditulis oleh Dwi Aulia Salsabila, NIM.
1860102221083, dengan pembimbing Ashima Faidati, S.H.I., M.Sy.

Kata Kunci: Dirjen Bimas Islam, Idah, Keadilan, Kepastian Hukum, Surat Edaran,
Syibhul Idah

Kajian dalam skripsi ini dilatarbelakangi oleh diterbitkannya Surat Edaran
Dirjen Bimas Islam No. P-005/DJ.11I/Hk.00.7/10/2021 tentang Pernikahan dalam
Masa Idah Istri sebagai respons atas kurang optimalnya Surat Edaran sebelumnya
yang masih membuka celah praktik poligami terselubung. Meskipun diterbitkan
untuk memberikan kepastian tata cara pencatatan pernikahan, surat edaran tersebut
menyisakan persoalan normatif berupa inkonsistensi antara ketentuan nomor 3 dan
nomor 5, penggunaan redaksi yang bersifat multitafsir, serta persoalan kewenangan
pembentuk dan kedudukan surat edaran sebagai instrumen pengaturan dalam sistem
hukum. Kondisi ini berpotensi menimbulkan ketidakpastian hukum dan
ketidakadilan, khususnya bagi perempuan dalam masa idah.

Rumusan masalah dalam penelitian ini adalah: (1) Bagaimana pemahaman
tentang idah dalam Surat Edaran Dirjen Bimas Islam No. P-
005/DJ.111/Hk.00.7/10/2021 tentang Pernikahan dalam Masa Idah Istri? (2)
Bagaimana diskursus surat edaran tersebut dianalisis dalam perspektif teori
kepastian hukum dan keadilan? Adapun tujuan penelitian ini ialah untuk: (1)
mendeskripsikan pemahaman tentang idah dalam surat edaran tersebut, dan (2)
menganalisis diskursus surat edaran dalam perspektif teori kepastian hukum dan
keadilan.

Penelitian ini merupakan jenis penelitian hukum normatif dengan
pendekatan perundang-undangan (statute approach) dan pendekatan konseptual
(conceptual approach). Sumber bahan hukum terdiri dari bahan hukum primer
berupa Surat Edaran No. P-005/DJ.I1I/Hk.00.7/10/2021 dan peraturan perundang-
undangan yang relevan, serta bahan hukum sekunder berupa buku, jurnal ilmiah,
skripsi, tesis, artikel ilmiah, dan sumber daring. Teknik pengumpulan data
dilakukan melalui studi dokumentasi, sedangkan analisis data menggunakan teknik
deskriptif analitik.

Hasil kajian ini menunjukkan bahwa: (1) Surat Edaran Dirjen Bimas Islam
No. P-005/DJ.11I/Hk.00.7/10/2021 membangun konstruksi pemahaman idah yang
tidak lagi semata-mata dibebankan kepada perempuan, melainkan juga sebagai
mekanisme perlindungan, refleksi, dan rekonsiliasi pasca perceraian yang
berimplikasi hukum bagi laki-laki melalui konsep syibhu!l idah. Konstruksi ini
tercermin dalam ketentuan nomor 2 dan nomor 3 yang menempatkan masa idah
sebagai ruang refleksi bagi kedua belah pihak sekaligus membangun kewajiban
masa tunggu bagi bekas suami. (2) Dari perspektif teori kepastian hukum melalui
tiga indikator Nurhasan Ismail, surat edaran tersebut belum memenuhi prinsip
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kepastian hukum secara optimal. Dari segi kejelasan konsep, surat edaran
menggunakan redaksi yang berpotensi menimbulkan multitafsir serta tidak
memberikan kejelasan mengenai ruang lingkup jenis perceraian yang diatur. Dari
segi kejelasan hierarki kewenangan, fungsi Dirjen Bimas Islam pada dasarnya
bersifat administratif dan tidak secara eksplisit mencakup kewenangan membentuk
norma yang mengikat perilaku masyarakat dalam bidang hukum keluarga,
sedangkan surat edaran berada di luar struktur hierarki peraturan perundang-
undangan. Dari segi konsistensi norma, ditemukan inkonsistensi internal antara
ketentuan nomor 3 dan nomor 5 yang menyebabkan tujuan pembatasan pernikahan
dalam masa idah tidak terwujud secara konsisten. Dari perspektif teori keadilan
John Rawls, ketentuan nomor 2 dan nomor 3 telah mencerminkan semangat equal
liberty principle dan difference principle. Namun demikian, nilai keadilan tersebut
belum terwujud secara optimal karena ketentuan nomor 5 masih membuka ruang
yang berpotensi melemahkan perlindungan terhadap bekas istri, sehingga surat
edaran belum sepenuhnya selaras dengan prinsip justice as fairness.
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ABSTRACT

This thesis entitled “Analysis of the Circular Letter of Dirjen Bimas Islam No. P-
005/DJ.11I/Hk.00.7/10/2021 on Marriage During a Wife’s Idah Period from the
Perspective of Legal Certainty and Justice Theory” was written by Dwi Aulia
Salsabila, Student ID No. 1860102221083, under the supervision of Ashima
Faidati, S.H.I., M.Sy.

Keywords: Circular Later, Director General of Islamic Community Guidance
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This research is motivated by the issuance of the Circular Letter of the
Director General of Islamic Guidance (Dirjen Bimas Islam) No. P-005/DlJ.
I11/Hk.00.7/10/2021 concerning Marriage in the Period of Idah Wife as a response
to the lack of optimal of the previous Circular Letter which still opens a gap in the
practice of covert polygamy. Although it was issued to provide certainty in the
procedure for registering marriages, the circular leaves normative problems in the
form of inconsistencies between provisions number 3 and number 5, the use of
redaction that is multi-interpreted, and the issue of the authority of the drafter and
the position of the circular as a regulatory instrument in the legal system. This
condition has the potential to cause legal uncertainty and injustice, especially for
women during the idah period.

The formulation of the problem in this study is: (1) How is the understanding
of idah in the Circular Letter of the Director General of Islamic Guidance (Dirjen
Bimas Islam) No. P-005/DJ. I1I/Hk.00.7/10/2021 concerning Marriage in the Period
of Idah Wife? (2) How is the discourse of the circular analyzed from the perspective
of the theory of legal certainty and justice? The objectives of this research are to:
(1) describe the understanding of idah in the circular, and (2) analyze the discourse
of the circular letter from the perspective of the theory of legal certainty and justice.

This research is a type of normative legal research with a statutory approach
and a conceptual approach. The source of legal materials consists of primary legal
materials in the form of Circular Letter No. P-005/DJ. 11I/Hk.00.7/10/2021 and
relevant laws and regulations, as well as secondary legal materials in the form of
books, scientific journals, theses, theses, scientific articles, and online sources. The
data collection technique was carried out through documentation studies, while the
data analysis used analytical descriptive techniques.

The results of this study show that: (1) Circular Letter of the Director
General of Islamic Guidance (Dirjen Bimas Islam) No. P-005/DJ.
I11/Hk.00.7/10/2021 builds the construction of an understanding of idah that is no
longer solely imposed on women, but also as a mechanism for protection, reflection,
and reconciliation after divorce that has legal implications for men through the
concept of syibhul idah. This construction is reflected in provisions number 2 and
number 3 which place the idah period as a space for reflection for both parties while
establishing a waiting period obligation for the ex-husband. (2) From the
perspective of the theory of legal certainty through three indicators of Nurhasan
Ismail, the circular has not met the principle of legal certainty optimally. In terms
of clarity of concept, the circular uses redaction which has the potential to cause
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multiple interpretations and does not provide clarity regarding the scope of the type
of divorce regulated. In terms of the clarity of the hierarchy of authority, the
function of the Director General of Islamic Guidance is basically administrative and
does not explicitly include the authority to form norms that bind public behavior in
the field of family law, while the circular is outside the structure of the hierarchy of
laws and regulations. In terms of the consistency of norms, internal inconsistencies
were found between provisions number 3 and number 5 which caused the purpose
of restricting marriage in the period of idah not to be realized consistently. From
the perspective of John Rawls' theory of justice, provisions number 2 and number
3 have reflected the spirit of the equal liberty principle and the difference principle.
However, the value of justice has not been realized optimally because provision
number 5 still opens up space that has the potential to weaken the protection of ex-
wives, so the circular letter is not fully aligned with the principle of justice as
fairness.

XiX



Ca.’r.«‘\uvda

P-ody Y s AW ) aa Al WY Olse deg b
ool 88 3 el e S Ber e SIW LSII005/DILITT/HK.00.7/10/2021
Ll 5 bl U s a "Adly gpl Gdd RB g Gyl s

.@\%&WT&;,&A\@c\A'L~\~YYY\~M“

ard capend) (a8l i) AR Gl (Y amsl] alall 2l tEe-ladl) LS
Res]

o5 e sl pll ol Baandl Wl )1 sl Aogide Wl M) oda (3 Gl
2 s pde e 38 oY) By 338 3 gyl OLaw P-005/DJ. T1I/HK.00.7/10/2021
e obrgll (gl saadl Bl (3 Bemd i I Y AL B A0 ALY G )
ilae Lo i amendl OF V) el Jmad Slelr] & () 953 o &l a 08
Aok Wliey (il sdadll il plisiaaly co 7 o3, PSS oy wladls Ko g
a5l G pde G B AW sda L gl plladl (3 Aeals 350 pendl WK 3L
(S 3 s Ll aols ((Lby

el gyl AL 3 elaall vgb ea (aST()) i p Auhll ada (3 Sl 2L
Gyl 350 3 £lyl o P-005/DJ. TII/HK.00.7/10/2021 o3, Ss}) sl aladl
s Claal Sallaally el i) als jobie on 3500 Ollas L 0z CaST(Y) SRl
By jelae e Al AL Ol WS () 9 3,5 (3 8l ngd Loy (1)) 1 0p 2
Aty 35 Cxad)

han 055 gmtling 3956 g lall GSlE) o) a g ga Sl s

P-005/DJ o3y peend Aoy K3 e &IV aspl Sl e asgld sl
o asl aiglal sl U Bloyl kel wlb adasVly o6lsdlly TI/HK.00.7/10/2021
i ¢339 lany dpele W ag (g bl ety bl ciials w2y (ST S
Al oy Sl SULL E paseal Ly (a5 ol I e SULI xa 45

XX



P- o8y oSl sl alall il e B LN (V) 1O At ods il glas
Laf b cslad) Jo baib Logide day 4 1aall g oy TI/HK.00.7/10/2021 5 .DJ/00S
pseie D= o dl ) s 2556 6T U gy (Ml ey dlally Juldly lsl) )T
Bl a LS80l 1878 Oy ol Y 03y il (8 il s oSkt ol J 9
I e 3l el Bl shane e (Y) Ll gl a1 35 ol woy ma il
528 Lo G Kk W ) e sl 534 | o] ey 50 25300
g5 OUs Olay Loy Jig Yy Sodmte Slpads 1) (35 B Com prendl plsiy cpsedld
i) oY1 sLi W pll ll) 2l OB calalod) fodes msbgy slat Lo o Jaid) 35
056 iz 3 pld) ek il g eV (S dal i Jais Yy lel S
£ bl GLasl lan Lo 2l lgdll bl Jokodl (a1 paend) Lo 3V
Flo) A s 32 e ) (631 L co 1357 o) pS U Als s lasls e el
Yo oy dSY S il gy 09 Bk jedate e L gete S el 355 JDs
o5y Al OY Jle oy W) B 3i b (U3 wog G Llay dgloil] 44 Lo 7
G B0 AL OB W collldl Olrgill Al Canzy 13 ) s s Jp Yo
e Ut Ton o Lol 2l g2

XXi



