ABSTRAK

Skripsi dengan judul “Problematika dan Keabsahan Wasiat Secara Lisan dalam
Pembagian Waris Adat Perspektif Hukum Islam dan KUHPerdata (Studi
Kasus di Dusun Dawung Desa Bedug Kecamatan Ngadiluwih Kabupaten
Kediri)” ini ditulis oleh Dimas Eka Ardhana, NIM. 1860102222147,
Program Studi Hukum Keluarga Islam, Fakultas Syariah dan I[lmu Hukum,
UIN Sayyid Ali Rahmatullah Tulungagung, dengan pembimbing
Muhammad Ngizzul Muttaqin, M.H.
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Hukum.

Penelitian ini dilatarbelakangi oleh masih kuatnya praktik wasiat lisan di
masyarakat yang tidak didukung bukti tertulis, sehingga sering menimbulkan
konflik antarahli waris. Fenomena ini menunjukkan adanya kesenjangan antara
praktik hukum adat sebagai hukum yang hidup di masyarakat, hukum Islam yang
bersifat normatif-religius, serta hukum perdata yang menekankan kepastian hukum
formal.

Tujuan dalam penelitian in1 adalah untuk mengkaji: (1) Problematika wasiat
secara lisan dalam pembagian waris adat di Dusun Dawung, Desa Bedug,
Kecamatan Ngadiluwih, Kabupaten Kediri, (2) Keabsahan wasiat secara lisan
dalam praktik tersebut, (3) Problematika dan keabsahan wasiat secara lisan dalam
perspektif hukum Islam, dan (4) Problematika dan keabsahan wasiat secara lisan
dalam perspektif KUHPerdata.

Penelitian ini menggunakan metode penelitian kualitatif dengan pendekatan
empiris. Data penelitian diperoleh melalui observasi nonpartisipan, wawancara
mendalam dengan informan, serta studi dokumentasi. Sumber data terdiri dari data
primer yang diperoleh langsung dari masyarakat dan tokoh terkait, serta data
sekunder berupa literatur hukum Islam, KUH Perdata, dan penelitian terdahulu.
Analisis data dilakukan secara deskriptif-analitis dengan mengaitkan temuan
lapangan dengan teori hukum Islam dan ketentuan hukum perdata yang berlaku.

Hasil penelitian menunjukkan bahwa: (1) Problematika utama wasiat lisan
terletak pada lemahnya pembuktian, tidak adanya saksi yang memadai, serta
potensi konflik akibat perbedaan penafsiran antarahli waris. (2) Secara sosial,
wasiat lisan dianggap sah karena didasarkan pada kepercayaan dan kesepakatan
keluarga, namun tidak memiliki kekuatan hukum formal. (3) Dalam perspektif
hukum Islam, wasiat lisan di Dusun Dawung dianggap tidak sah karena tidak
memenuhi rukun dan syarat tertentu, seperti adanya pewasiat yang cakap, objek
yang jelas, serta tidak melebihi batas sepertiga harta kecuali dengan persetujuan
ahli waris. (4) Dalam perspektif KUHPerdata, wasiat lisan di Dusun Dawung tidak
memiliki kekuatan hukum yang mengikat karena tidak memenuhi syarat formal
berupa bentuk tertulis sebagaimana diatur dalam pasal 931 sampai 938
KUHPerdata.
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ABSTRACT

This thesis entitled “Problems and Legality of Oral Wills in the Distribution of
Customary Inheritance from the Perspective of Islamic Law and the Civil
Code (A Case Study in Dawung Hamlet, Bedug Village, Ngadiluwih
District, Kediri Regency)” was written by Dimas Eka Ardhana, Student
Identification Number 1860102222147, Islamic Family Law Study
Program, Faculty of Sharia and Legal Sciences, UIN Sayyid Ali
Rahmatullah Tulungagung, under the supervision of Muhammad Ngizzul
Muttaqin, Master of Law.

Keywords: Oral Will, Islamic Law, Civil Code, Customary Law, Legal Validity.

This This research is motivated by the continuing practice of oral wills
within society that are not supported by written evidence, which often leads to
disputes among heirs. This phenomenon reflects a gap between customary law
practices as living law in society, Islamic law as a normative-religious legal system,
and civil law that emphasizes formal legal certainty.

The objectives of this research are to examine: (1) the problems of oral wills
in the distribution of customary inheritance in Dawung Hamlet, Bedug Village,
Ngadiluwih District, Kediri Regency; (2) the legality of oral wills in such practices;
(3) the problems and legality of oral wills from the perspective of Islamic law; and
(4) the problems and legality of oral wills from the perspective of the Indonesian
Civil Code.

This study employs a qualitative research method with an empirical
approach. Research data were obtained through non-participant observation, in-
depth interviews with informants, and documentation studies. The data sources
consist of primary data collected directly from the community and related figures,
as well as secondary data in the form of Islamic law literature, the Civil Code, and
previous studies. Data analysis was conducted descriptively and analytically by
relating field findings to theories of Islamic law and the applicable provisions of
civil law.

The results of the study indicate that: (1) the main problems of oral wills lie
in the weakness of evidence, the absence of adequate witnesses, and the potential
for conflict due to differences in interpretation among heirs. (2) Socially, oral wills
are considered valid because they are based on trust and family agreement;
however, they do not possess formal legal force. (3) From the perspective of Islamic
law, oral wills in Dawung Hamlet are considered invalid because they do not fulfill
certain pillars and conditions, such as the competency of the testator, the clarity of
the object of the will, and the limitation that the will must not exceed one-third of
the inheritance unless approved by the heirs. (4) From the perspective of the
Indonesian Civil Code, oral wills in Dawung Hamlet do not have binding legal force
because they do not meet the formal requirements in the form of a written document
as stipulated in Articles 931 to 938 of the Civil Code.
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