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Cerai talak verstek merupakan salah satu bentuk penyelesaian perkara
perceraian yang diputus tanpa kehadiran pihak istri meskipun telah dipanggil secara
resmi dan patut. Kondisi tersebut berpotensi menghambat pemenuhan hak-hak istri
pasca perceraian karena istri tidak dapat mengajukan tuntutan atau gugatan balik
(rekonvensi). Namun, dalam praktiknya terdapat putusan hakim yang tetap
membebankan kewajiban kepada suami untuk memenuhi hak-hak istri berupa
nafkah iddah, mut'ah, dan nafkah anak meskipun tidak dimohonkan oleh istri.
Fenomena tersebut menarik untuk dikaji dari perspektif maslahah mursalah sebagai
dasar pertimbangan hukum yang berorientasi pada kemaslahatan dan perlindungan
hak perempuan.

Penelitian ini bertujuan untuk mengetahui pertimbangan hakim dalam
putusan cerai talak verstek terkait pemenuhan hak-hak istri di Pengadilan Agama
Nganjuk serta menganalisis pertimbangan tersebut berdasarkan perspektif
maslahah mursalah.

Penelitian ini menggunakan jenis penelitian kualitatif dengan jenis penelitian
lapangan (field research) dan pendekatan yuridis empiris. Data diperoleh melalui
wawancara dengan hakim Pengadilan Agama Nganjuk, observasi, dokumentasi,
serta analisis terhadap putusan perkara, kemudian dianalisis menggunakan teknik
reduksi data, penyajian data, dan penarikan kesimpulan.

Hasil penelitian menunjukkan bahwa yang pertama, hakim dalam memutus
perkara cerai talak verstek tidak hanya berpedoman pada ketentuan normatif
peraturan perundang-undangan, tetapi juga mempertimbangkan asas keadilan,
perlindungan terhadap perempuan, serta kewajiban suami sebagaimana diatur
dalam Kompilasi Hukum Islam dan ketentuan hukum lainnya. Melalui penggunaan
kewenangan ex officio untuk menetapkan pemberian mut'ah, natkah iddah, dan
nafkah anak. Penetapan tersebut didasarkan pada tidak terbuktinya unsur nusyuz
pada istri, kemampuan ekonomi suami, serta kepentingan terbaik bagi istri dan
anak. Kedua, Dari perspektif maslahah mursalah, pertimbangan hakim yang tetap
menetapkan kewajiban pemberian nafkah iddah, mut'ah, dan nafkah anak kepada
istri meskipun tidak ada tuntutan dari pihak istri merupakan bentuk ijtihad yang
bertujuan mewujudkan kemaslahatan, menjaga hak-hak perempuan pasca
perceraian, serta menghindarkan terjadinya kemudaratan sehingga putusan tersebut
telah mencerminkan nilai keadilan, kemanfaatan, dan kepastian hukum.
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ABSTRACT
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Verbal Divorce is a form of divorce resolution that is decided without the
wife's presence, despite having been formally and properly summoned. This
situation has the potential to hinder the fulfillment of the wife's rights after the
divorce because the wife cannot file a claim or counterclaim (reconvention).
However, in practice, some judges' decisions still impose obligations on husbands
to fulfill their wives' rights, including iddah (waiting period), mut'ah (waiting
period), and child support, even though the wife has not requested it. This
phenomenon is interesting to study from the perspective of maslahah mursalah (the
principle of social justice) as the basis for legal considerations oriented towards the
welfare and protection of women's rights.

This study aims to determine the judges' considerations in default divorce
decisions regarding the fulfillment of wives' rights at the Nganjuk Religious Court
and to analyze these considerations from the perspective of maslahah mursalah.

This study employed qualitative research with field research and an
empirical juridical approach. Data were obtained through interviews with judges at
the Nganjuk Religious Court, observation, documentation, and analysis of case
decisions. Data were then analyzed using data reduction, data presentation, and
conclusion-drawing techniques.

The results indicate that judges, when deciding default divorce cases, not
only adhere to normative provisions of laws and regulations, but also consider the
principles of justice, protection of women, and the husband's obligations as
stipulated in the Compilation of Islamic Law and other legal provisions. Through
the use of ex officio authority to determine the provision of mut'ah, iddah
maintenance and child support. This determination is based on the wife's lack of
proven nusyuz elements, the husband's economic capabilities, and the best interests
of the wife and children. From the perspective of maslahah murrasa, the judge's
consideration of still determining the obligation to provide iddah, mut'ah and child
support to the wife even though there is no demand from the wife is a form of ijtihad
which aims to realize benefits, safeguard women's rights after divorce, and avoid
harm so that the decision reflects the values of justice, benefit and legal certainty.
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