ABSTRAK

Skripsi dengan judul “Analisis Wanprestasi Dalam Pembiayaan Murabahah
Perspektif Kitab Undang-Undang Hukum Perdata dan Kompilasi Hukum
Ekonomi Syariah.” ini ditulis oleh Fiva Dwi Agustin, NIM 1860101221040,
Program Studi Hukum Ekonomi Syariah, Fakultas Syariah dan Ilimu
Hukum, Universitas Islam Negeri Sayyid Ali Rahmatullah Tulungagung,
dengan dosen pembimbing Ibu Hiba Fajarwati, S.H., LL.M.
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Penelitian ini dilatarbelakangi oleh adanya wanprestasi dalam pembiayaan
murabahah di BMT Muamalah Tulungagung yang berpotensi menimbulkan akibat
hukum serta memerlukan penyelesaian yang sesuai dengan ketentuan hukum
perdata dan hukum ekonomi syariah. Penelitian ini bertujuan untuk menganalisis
bentuk wanprestasi, akibat hukum, dan penyelesaian wanprestasi dalam
pembiayaan murabahah berdasarkan perspektif Kitab Undang-Undang Hukum
Perdata dan Kompilasi Hukum Ekonomi Syariah.

Penelitian ini merupakan penelitian hukum empiris dengan pendekatan
kualitatif dan metode studi kasus. Data primer diperoleh melalui wawancara dengan
staf pembiayaan BMT Muamalah Tulungagung, sedangkan data sekunder
diperoleh dari KUH Perdata, KHES, Fatwa DSN-MUI, dan literatur terkait. Data
dianalisis melalui kondensasi data, penyajian data, dan penarikan kesimpulan
dengan uji keabsahan menggunakan triangulasi teknik.

Hasil penelitian menunjukkan bahwa: (1) bentuk wanprestasi dalam
pembiayaan murabahah di BMT Muamalah Tulungagung berupa keterlambatan
pembayaran angsuran dan pembiayaan macet yang sesuai dengan Pasal 1238 KUH
Perdata dan Pasal 36 Kompilasi Hukum Ekonomi Syariah; (2) akibat hukum
wanprestasi berupa kewajiban nasabah memenuhi prestasi, pengenaan ta'zir bagi
nasabah yang mampu tetapi sengaja menunda pembayaran, eksekusi jaminan
terhadap pembiayaan macet, dan penyelesaian melalui pengadilan sebagai upaya
terakhir. Dalam perspektif KUH Perdata, akibat hukum tersebut sesuai dengan
Pasal 1338 ayat (1) dan Pasal 1243, dalam perspektif KHES sesuai dengan Pasal
38, sedangkan dalam perspektif Fatwa DSN-MUI sesuai dengan Fatwa Nomor
17/DSN-MUI/IX/2000 tentang sanksi bagi nasabah mampu yang menunda
pembayaran dan Fatwa Nomor 25/DSN-MUI/I11/2002 tentang penjualan jaminan
(rahn); dan (3) penyelesaian wanprestasi dilakukan secara bertahap melalui
komunikasi, musyawarah, surat peringatan, rescheduling, eksekusi jaminan, dan
pengadilan sebagai upaya terakhir. Dalam perspektif KUH Perdata, mekanisme
tersebut sesuai dengan Pasal 1243 dan Pasal 1267, dalam perspektif KHES sesuai
dengan Pasal 37 dan Pasal 38, serta dalam perspektif Fatwa DSN-MUI Nomor
47/DSN-MUI/I1/2005 yang mengutamakan musyawarah dan memperbolehkan
penjualan objek murabahah atau jaminan apabila nasabah tidak mampu memenuhi
kewajibannya.
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ABSTRACT

This thesis entitled “ Analysis of Default in Murabahah Financing from the
Perspective of the Indonesian Civil Code and the Compilation of Sharia
Economic Law.” was written by Fiva Dwi Agustin, Student Identification
Number 1860101221040, Department of Sharia Economic Law, Faculty of
Sharia and Legal Sciences, Sayyid Ali Rahmatullah State Islamic University
of Tulungagung, under the supervision of Mrs. Hiba Fajarwati, S.H., LL.M.
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This research was motivated by the occurrence of defaults in murabahah
financing at BMT Muamalah Tulungagung, which may give rise to legal
consequences and require settlement in accordance with the provisions of the
Indonesian Civil Code and the Compilation of Sharia Economic Law. This study
aims to analyze the forms of default, the legal consequences, and the settlement of
default in murabahah financing from the perspective of the Indonesian Civil Code
and the Compilation of Sharia Economic Law.

This study employed an empirical legal research method with a qualitative
approach and a case study design. Primary data were obtained through interviews
with the financing staff of BMT Muamalah Tulungagung, while secondary data
were collected from the Indonesian Civil Code, the Compilation of Sharia
Economic Law (KHES), DSN-MUI Fatwas, and relevant literature. The data were
analyzed using data condensation, data display, and conclusion drawing, with
validity ensured through technical triangulation.

The findings indicate that: (1) the forms of default in murabahah financing
at BMT Muamalah Tulungagung are late installment payments and non-performing
financing, which are consistent with Article 1238 of the Indonesian Civil Code and
Article 36 of the Compilation of Sharia Economic Law (KHES); (2) the legal
consequences of default include the customer's obligation to fulfill contractual
performance, the imposition of ta'zir sanctions on customers who are financially
capable but intentionally delay payment, the execution of collateral in cases of non-
performing financing, and litigation as a last resort. From the perspective of the
Indonesian Civil Code, these consequences are in accordance with Article 1338
paragraph (1) and Article 1243; from the perspective of KHES, they are in
accordance with Article 38; while from the perspective of the DSN-MUI Fatwas,
they are consistent with Fatwa No. 17/DSN-MUI/IX/2000 concerning sanctions for
customers who deliberately delay payment despite having the ability to pay and
Fatwa No. 25/DSN-MUI/I11/2002 concerning the sale of collateral (rahn). (3) The
settlement of default is carried out gradually through communication, deliberatio,
warning letters, rescheduling, collateral execution, and litigation as a last resort.
This mechanism is consistent with Articles 1243 and 1267 of the Indonesian Civil
Code, Articles 37 and 38 of KHES, and DSN-MUI Fatwa No. 47/DSN-
MUI/I1/2005.

XX



gdlall

LVl w1 Ao ey s iY1 Gl O cp (3 A21IA Lok (3 il IO as gl Y1 (Ol AL 030
A3 el g Wd Bl sy’ dbles " hsedly JW cw 3 A auls (O
Sl aay o dd) el Bl plally Bl AT (oS (alasY) 05l 3 (1860101221040

O 3 Ul (3l 2 s 8edl OLsl CF (B 52 )y 2 SE
R IR IR NCO E PPN TN IR e PINU IR EN BN PO PERRIF IR T SO

U e L g el Y) AU Dl gl 3 3l Lok bz o mazmeld sl JWBY1 s ol s ails
waalls PP eV arly L TS 3] o 50 Ll o ¥ 32110 Wie 5y OF V). 55805055 " lalas " sally
Y 3LasY) pST de gaty g Y1 Gl OS50 (3 Lerlys Corginnd B0 BT ade (S e oSl |5 e

Agall UL alally 39l cpid) s

Malebes " Jugedlly Iy 3 ALY Jisf (3 oSlanl eSS @) aall INY1 g0t (1) ey 2 ) ol s Gt
(Y LoVl plST s gosy s lY1 3l 0L Ty 3411 LsZ (3 Aiall S a5 5E Y1 (2) ¢as2 il
Byl Aalan " fogedly QU g G B2 Jgf 3 3l S 20-5(3)

5Ll AL IV e 3301 SULY i By, AU B> Ol plasaal g gt 13 Gle et oo 1da
I e sl L e Jpadl @ Lasy (ps8liisls” Alalas " fogedly JU o & sl jilogn e diendhl L LaLY
Pl @l G o Gl o () (oMsuanly Led ey SUL (G IS e LU LIS £y alall o

.)AL,a.wU ;"A,_.Liﬂ\ U}Lﬂi

sy ¢ heged) sy ol Ly (BLIY sl 3 2B 3 s aidl SISV jeer (1) OF comd) s gl
sy Alas " Lpedly JW cu Leiay g1 250 BV (2) ¢oMasd) () 2 e Cinog 3LV Lalsal) o
O ST o BBls s Sl cbleall dkdy QY1 wblas Jloly Gl disie (25 (DY) 4 (3 Jres
st alalan " Lisadly JW oy (3 il PS5V Bgus 55 (B) ¢ DYl sla¥l oS8T de gey g1 3l
Ognazy Ogllp Y cp ) eSheall Lrgodd) Wgutor 53lely ¢ jalidly ¢ l3Y) Ooskully ¢ folsal) IMs o asliadll o Lol e
26 el Bl o sl ey s f oS Slally Sblaiall ks el (25 ) eselll 3 o @ aA) ekt

ASladl

) OsW AT e 3l Bty dlalas " hgedly JW o @ ARl WaL IS ss AT OB (el
;}\Jlas}ﬂ B Z\cﬂ\ 9 Z\>=_l.a_l\j Jlaw) 5ol ulﬁ Uﬁi Xy 4&%}” slassy) (Li:—f icgasty wj_uyi

XXi



